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Abstract
Following the introduction of specific non-fatal strangulation (NFS) offences into law in a num-

ber of other jurisdictions over the last 20 years, England and Wales introduced a new offence

of Non-Fatal Strangulation as part of the Domestic Abuse Act (2021) in 2022. Drawing on data

provided by 32 forces, this article examines how the offence has been used in the first

14 months of operation. Specifically, we explored the victim and suspect characteristics, rela-

tionships and case outcomes of recorded incidents by police and the pipeline between

recorded crime and prosecution. Our findings support the limited evidence on NFS in

England and Wales, and Australia in finding that most victims are female and most suspects

are male, typically victims and suspects are young-middle-aged adults, and most NFS is domes-

tic in nature. We also found Black victims and suspects to be overrepresented. Whilst the data

indicates the new offence is being routinely used by police, and charge rates compare well to

other crimes, around 90% of recorded incidents are not resulting in a prosecution or convic-

tion. We consider the implications of these findings for research and practice.
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Introduction
Over the last two decades, there has been mounting interest by academics, medics and lawyers about the
prevalence and risks associated with strangulation in the context of intimate relationships.1 The term
strangulation, which includes asphyxiation, grabbing/holding of another’s neck either by hands or in a
headlock, pushing on the neck and choking,2 ‘is a significant feature of coercion and control, assault,
rape and the killing of women’.3 Although this behaviour can happen outside of intimate relationships,
it is more common in the context of domestic abuse and this has therefore been the primary focus of most
recent research and campaigning around the behaviour.

Until fairly recently, most of the focus around strangulation was limited to fatal strangulation, with a
particular concern around the use of claims of consent to strangulation as part of the defendant’s case (the
so-called ‘rough-sex defence’).4 While this continues to occupy academics and campaign organisations,
there has been increasing recognition of the seriousness of strangulation that does not result in death –
non-fatal strangulation (NFS). As Edwards and Douglas5 note, strangulation by men against their
female partners is not in itself new, but it has only recently been considered worthy of study. There is
limited research on NFS compared with other forms of violence and few studies have explored policing
of NFS and the characteristics of cases that police handle.

In England and Wales, until recently NFS was not considered an offence in its own right. Instead, this
behaviour would typically be captured by other more general violent offences (such as battery, actual
bodily harm, or grievous bodily harm). In response to criticisms by academics, policy makers and cam-
paigners that the use of these more general crimes was not capable of adequately reflecting the serious-
ness of NFS nor the risks associated with this behaviour, several jurisdictions have introduced specific
NFS offences. England and Wales are the latest to do so, with a new non-fatal strangulation offence
in the Domestic Abuse Act 2021 (which came into effect on 7 June 2022). Northern Ireland similarly
introduced the offence in 2022.6 In Scotland, there is no specific offence in relation to strangulation
but can raise charges of serious assault or attempted murder.7

This article presents an empirical analysis of how the new law has been used in its first year of operation
in England and Wales, and the characteristics and features of incidents that are being recorded under this
offence. We begin by offering a critical review of NFS and the introduction of the new offence in England
and Wales, before moving on to look at how the new law is operating, the types of cases police are record-
ing and the outcomes of those so far. We conclude with suggestions for future research and practice.

The Nature of NFS
Two themes are prominent in the contemporary literature on NFS.8 The first, as stated in the introduction,
is the increasing attention being given to NFS as a tool in domestic abuse and femicide. The second is
prominence in pornography and contemporary sexual practices. It is certainly now common, with a

1. A Pritchard, A Reckdenwald and C Nordham, ‘Nonfatal Strangulation as Part of Domestic Violence: A Review of Research’
(2017) 18 Trauma, Violence, & Abuse 407–424.

2. For a review of the different terminology and behaviour captured, see V Bettinson, ‘A Comparative Analysis of Non-Fatal
Strangulation Offences: Will the Proposed s. 75A Serious Crime Act 2015 Work for Victims of Domestic Violence and
Abuse?’ (2022) 86 Journal of Criminal Law 75.

3. S Edwards and H Douglas, ‘The Criminalisation of a Dangerous Form of Coercive Control: Non-Fatal Strangulation in England
and Wales and Australia’ (2021) 8 Journal of International and Comparative Law 87.

4. H Bows and J Herring, ‘Regulating intimate violence: rough sex, consent and death’ [2021] Child and Family Law Quarterly
311; H Bows and J Herring (eds), Rough Sex and the Criminal Law: Global Perspectives (Emerald, 2022).

5. S Edwards and H Douglas, above n 3.
6. Justice (Sexual Offences & Trafficking Victims) Act (NI) 2022.
7. Scottish Government Scottish Crime Recording Standard: Crime Recording and Counting Rules (2023).
8. S Edwards, ‘The Strangulation of Female Partners’ [2015] Criminal Law Review 949.
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study of American undergraduate students finding 64% of the women (and 45.5% of the men) sampled
said they had been strangled in a sexual encounter.9 This is reflected in studies in the UK finding exten-
sive rates of NFS. A study for the BBC found that in a study of 2002 young women aged 18–39, 38% had
experienced unwanted slapping, choking, gagging or spitting during otherwise consensual sex10 and a
similar proportion of men admit to choking or strangling a partner during sex without their consent.11

Strangulation is a highly gendered activity.12 There is clear evidence that in cases where the strangulation
has required medical help, the vast majority of victims in such cases are women. In a survey of those
attending a clinic for non-fatal strangulation, 96.6% of those attending the clinic after NFS were
female and in 98% of cases the perpetrator was male.13

This is part of a wider picture of ‘rough sex’ being normalised through pornography and being seen as not
requiring consent.14 Fitz et al.15 undertook a study of 4009 opposite-sex scenes from two free pornographic
websites and found that on one (Pornhub) 45% of scenes included at least one act of physical aggression,
while on the other (Xvideos) 35% did. Themost common activities were chocking, spanking, gagging, slap-
ping, and hair pulling, and chokingwere the fivemost common forms of physical aggression. In 97%women
were the ‘target’ of the aggression and they were nearly always presented as either enjoying or being neutral
about the behaviour.Wright et al.16 engaged in a major review of the impact of viewing pornography featur-
ing strangulation and argued ‘consistent with the scripting premise that pornography’s omission of affirma-
tive consent depictions coupledwith its portrayal ofwomen as sex objects leadsmen tominimize the need for
consent, the associationbetween exposure topornographic depictionsof sexual choking andchoking partners
during sex was mediated by the disbelief that sexual choking requires consent’.17

The Wrongs of NFS
Traditionally, legal systems have not regarded strangulation as a specific offence, but (at most) an aggra-
vating feature of more general assault or harm offences. This is because criminal law has focussed on
bodily injuries, but these are rarely found in strangulation.18 It often leaves no visible injuries, or the injur-
ies are considered minor.19 A recent study found that in less than half of NFS cases, there is an attributable
injury at the point of examination.20

9. L Sharman, R Fitzgerald and H Douglas, ‘Strangulation During Sex Among Undergraduate Students in Australia: Toward
Understanding Participation, Harms, and Education’ (2024) Sexuality Research and Social Policy <https://doi.org/10.1007/
s13178-024-00941-4>.

10. A Harte, ‘A man tried to choke me during sex without warning’ 28 November 2019 <https://www.bbc.co.uk/news/uk-
50546184>; Savanta ComRes Global, BBC 5 Live, Women’s Poll (Savanta ComRes, 2019).

11. Ibid.
12. L Sharman, R Fitzgerald and H Douglas, above n 9.
13. C White, G Martin, AM Schofield and R Majeed-Ariss, ‘I Thought he was Going to Kill Me’: ‘Analysis of 204 Case Files of

Adults Reporting Non-Fatal Strangulation as Part of a Sexual Assault Over a 3 Year Period’ (2021) 79 Journal of Forensic
Legal Medicine 102128, 8.

14. H Bows and J Herring, above n 4; H Douglas, L Sharman and R Fitzegerald. ‘Domestic Violence, Sex, Strangulation and the
“Blurry” Question of Consent’ (2024) 88(1) The Journal of Criminal Law 48–66.

15. N Fritz, V Malic, B Paul and Y Zhou, ‘A Descriptive Analysis of the Types, Targets, and Relative Frequency of Aggression in
Mainstream Pornography’ (2020) 49 Archives of Sexual Behaviour 3041.

16. P Wright, D Herbenick and R Tokunaga, ‘Pornography Consumption and Sexual Choking: An Evaluation of Theoretical
Mechanisms’ (2023) 38 Health Communication 1099.

17. The use of the words ‘actor’ and ‘actress’ in this quote is not appropriate given the extensive evidence of coercion and exploit-
ation by pornography creators: J Dahlstrom, ‘The New Pornography Wars’ (2023) 75 Florida Law Review 117.

18. S Edwards and H Douglas, above n 3.
19. Ibid.
20. C White, G Martin, AM Schofield and R Majeed-Ariss, ‘I Thought He Was Going to Kill Me’: Analysis of 204 Case Files of

Adults Reporting Non-Fatal Strangulation as Part of a Sexual Assault Over a 3 Year Period’ (2021) 79 Journal of Forensic
Legal Medicine 102128, 8.
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Feminist research has, however, changed the way strangulation has been perceived. We highlight four
features in particular.

Listening to the Experiences of Strangulation
Several recent developments in criminal law have reflected work exploring the experience of women who
have suffered male violence in various contexts. Most notably the offence of coercive control21 is based
on the accounts of victims of domestic abuse and seeks to fashion a criminal offence which reflects accur-
ately the nature of the wrong they have suffered. Work on stalking, upskirting, and image-based sexual
abuse has also emerged from listening to accounts of women and seeking to respond to those. There is a
gradual move away from a ‘soldier’ model of harm, which restricts the understanding of harm to a male
norm and how it might impact a solider, to recognising the importance of mental and emotional health
and of relationships to our wellbeing.22

Accounts of strangulation challenge the assumption that criminal wrongs must be connected to phys-
ical injuries.23 The Court of Appeal in R v Cook24 have emphasised why the law sees strangulation as
wrong in and of itself, without needing to demonstrate any resulting harm:

The act of strangulation inevitably creates a real and justified fear of death. The victim will be terrified and
often will be unconscious within a relatively few seconds if pressure is maintained. There is real harm inherent
in the act of strangulation.

Catherine White et al. found that 36.6% of individuals reporting strangulation as part of a sexual assault
stated that whilst being strangled they thought they were going to die.25 Such accounts make it clear that
the impact and experience of NFS cannot be captured by the traditional offences of a battery.

Strangulation and Domestic Abuse
NFS is a common method of physical abuse in domestic abuse relationships and has been identified as an
important tool for coercive control.26 Scholars have argued that ‘when strangulation is used in context of
DV it is essentially a live demonstration of power and control over another individual’s life or death’.27
The act itself is a symbolic demonstration that the perpetrator can exert significant harm and end the life of
the victim whenever they choose.28 It is particularly significant that because it does not require any par-
ticular tools or weapons, it can be carried out without preparation. The risk of strangulation is ever present
and, therefore, a potent threat for the domestic abuser. This explains why is so commonly found by those
seeking to exert coercive control over their partners.29

21. Serious Crime Act 2015, s. 76.
22. J Herring, ‘Conversion Practices and Coercive Control in I Trispiotis and C Purshouse (eds) Banning ‘Conversion Therapy’:

Legal and Policy Perspectives (Oxford: Bloomsbury, 2023).
23. Centre for Women’s Justice, The Domestic Abuse Bill Must Make Strangulation a Stand Alone Offence (CWJ, 2021); H

Douglas and R Fitzgerald, ‘Women’s Stories of Non-fatal Strangulation: Informing the Criminal Justice Response’ (2022)
22 Criminology & Criminal Justice 270.

24. [2023] EWCA Crim 452, para 4.
25. C White, G Martin, AM Schofield and R Majeed-Ariss, above n 20.
26. For a useful review see V Bettinson, above n 2; S Edwards and H Douglas, above n 3.
27. A Pritchard, A Reckdenwald and C Nordham, above n 1.
28. Ibid.
29. R Stansfield and K Williams, ‘Coercive Control Between Intimate Partners: An Application to Nonfatal Strangulation’ (2021)

36 Journal of Interpersonal Violence 5105.
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Ahigh proportion of strangulation victims had a history of domestic violence.30Although there is currently
limited data on the prevalence of NFS,31 several studies indicate it is common. A systematic review of aca-
demic studies, based predominantly on self-reported surveys, report that between 3% and 9.7% of women
have been strangled by an intimate partner.32 Studies using data from specialist domestic and/or sexual vio-
lence organisations suggest between 40%and 95%ofwomenhave been strangled by a partner or ex-partner.33

Strangulation and Homicide
As Pritchard and colleagues note, research on NFS remains limited in relation to prevalence in the domestic
violence context, but there is a much clearer link between DV and strangulation in the homicide literature.34

One study showed that ‘the odds of becoming an attempted homicide increased by about seven-fold for
women who had been strangled by their partner’.35 Data from England and Wales shows strangulation is
the cause of death in approximately a third of homicides of women by male intimate partners in England
and Wales.36 Indeed, in one of eight of all homicides of women strangulation of asphyxiation was the
method of killing for the year ending March 2023.37 In fact, strangulation (whether the cause of death or
not)may oftenonlybepicked up during autopsies because the injuries are frequently invisible to the lay eye.38

Looking specifically at domestic violence killings in the UK some of the best data comes from the
survey of domestic homicide reviews undertaken by the Institute for Addressing Strangulation.39 This
examined 396 domestic homicide reviews in England and Wales and found that 19% included a
history of NFS. A total of 81% of the victims who had suffered NFS in the sample were women, 99%
of them being strangled by a male. Gwinn and Strack in their study conclude ‘Strangulation is, in
fact, one of the most accurate predictors for the subsequent homicide of victims of domestic violence’.40

Medical Risks
There are a wide range of risks and impacts associated with strangulation. Edwards and Douglas sug-
gested these occur at two levels. At the first level, short- and long-term potential health impacts
include loss of consciousness, loss of voice, difficulty in swallowing and/or breathing, bruising,
redness, haemorrhages, headaches, depression, PTSD, suicidality41 and death (including delayed
death).42 In R v BN it was declared that:

30. Edwards and Douglas, above n 3.
31. The main source of victimisation in England and Wales is the Crime Survey for England and Wales, an annual household vic-

timisation survey, which collects data on past year victimisation but does not ask specifically about forms such as strangulation.
32. S Sorenson, M Joshi and E Sivitz, ‘A Systematic Review of the Epidemiology of Nonfatal Strangulation, a Human Rights and

Health Concern’ (2014) 104 American Journal of Public Health e54, e57.
33. C White, ‘CWJ submission to Domestic Abuse Bill Committee 21 May 2020’, available at <https://safelives.org.uk/sites/

default/files/resources/CWJ%20 non-fatal%20strangulation.Committee%20briefing.21.5.20.pdf> accessed 21 May 2020.
34. A Pritchard, A Reckdenwald and C Nordham, above n 1.
35. N Glass, K Laughon, J Campbell, C Block, G Hanson, P Sharps and E Taliaferro, ‘Non-fatal strangulation is an important risk

factor for homicide of women’ (2008) 35 Journal of Emergency Medicine 329, 329.
36. Written evidence submitted by the Centre for Women’s Justice (DAB06) Submission to Domestic Abuse Bill Committee; S

Edwards and H Douglas, above n 3.
37. Office for National Statistics, Homicide in England and Wales: Year ending March 2023 (ONS, 2024).
38. See A Pritchard, A Reckdenwald and C Nordham, above n 1.
39. MMcGowan, An Analysis of Domestic Homicide ReviewsWith a History of Non-Fatal Strangulation (Institute for Addressing

Strangulation 2024).
40. C Gwinn and G Strack, The Investigation and Prosecution of Strangulation Cases (California District Attorneys Association

and Training Institute on Strangulation Prevention, 2013).
41. H Bichard, H Byrne, C Saville and R Coetzer, ‘The neuropsychological outcomes of non-fatal strangulation in domestic and

sexual violence: A systematic review’ (2022) 32 Neuropsychological Rehabilitation 1164.
42. [2023] NICC 5.
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the accepted timeline for strangulation is that at almost seven seconds the victim will lose consciousness. At 15
seconds bladder incontinence may occur. At 30 seconds bowel incontinence may occur. Cell death occurs
between two and three minutes with brain death between four and five minutes.43

The longer-term consequences of strangulation can be serious. Sharman et al. explain:

Aside from being potentially fatal, research from strangulation within the context of intimate partner violence
(IPV) and sexual assault has found that harms can encompass both short- and long-term physical and mental
health issues, including loss of (or change in) voice, difficulty in swallowing or breathing, bruising around the
neck, loss of consciousness, depression and anxiety, miscarriage, and problems with memory and concentra-
tion, many of which can occur weeks or months after the event.44

Health practitioners have expressed concern about the growing rate of serious medical injuries result-
ing from strangulation. Helen Bichard,45 a practicing psychologist, writes: ‘Erotic asphyxiation should be
as much of an oxymoron as erotic brain damage, because brain damage is the potential result.… The law
MUST send a strong signal that this is simply unacceptable’.

Legal Reform and the Introduction of NFS Offences Outside
of the UK
We are, therefore, seeing growing evidence of the serious wrongs of strangulation. The accounts from
victims highlight the emotional and experiential harms; the links between homicide and domestic
abuse and strangulation are striking; and the medical harms of the practice are becoming more apparent.

Consequently, campaigners in several countries have argued for a specific offence to deal with this
form of domestic violence, which have subsequently been introduced.46 American states began introdu-
cing stand-alone offences in the early 2000s and by 2015, at least 43 states had enacted laws to address
strangulation in some form.47 Other parts of the world have also introduced NFS offences, including New
Zealand, Australia and Canada.

Reviews of the operation of American strangulation offences have generally been positive, finding that
the offences address a gap in the law, help to educate the community about the seriousness of strangu-
lation and impact positively on the safety of victims. However, there is a wide variation in how the laws
are structured, with some being clearer than others.48 Figures on prosecutions in New Zealand showed
that in the two and a half months after its introduction, around five people were charged with the
offence every day.

However, scholars have also drawn attention to procedural concerns that are impacting the way NFS
laws are being used in other jurisdictions. Official court data from Queensland indicates that only around
half of NFS charges lodged at magistrate courts in Queensland result in conviction and sentence.49

Similarly, Fitzgerald and colleagues50 examined the prevalence and outcome of charges and convictions
for the NFS offence in Queensland (introduced in 2016) using national prosecution data. Looking at 210

43. At para 23.
44. L Sharman, R Fitzgerald and H Douglas, above n 9.
45. H Bichard, C Byrne, CWN Saville and R Coetzer, above n 41.
46. H Douglas and R Fitzgerald, ‘Proving non-fatal strangulation in family violence cases: A case study on the criminalisation of

family violence’ (2021) 25(4) The International Journal of Evidence & Proof 350–370.
47. A Pritchard, A Reckdenwald and C Nordham, above n 1.
48. N Glass, K Laughon, J Campbell, C Block, G Hanson, P Sharps and E Taliaferro, above n 35.
49. Queensland Courts (2021) Domestic and family violence statistics. <https://www.courts.qld.gov.au/_data/assets/pdf_file/0016/

86011/sd-bb-12-competency-of-witnesses-including-children.pdf>.
50. R Fitzgerald, H Douglas, E Pearce and M Lloyd, The prosecution of non-fatal strangulation cases: An examination of finalised

prosecution cases in Queensland, 2017–2020. School of Social Science, (2022). The University of Queensland, Brisbane.
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finalised case files between 2017 and 2020 they found that only 44% of charges were prosecuted. In just
over a quarter of cases (n= 56, 27%) an alternative charge was prosecuted. The remaining cases were
discontinued. They found that NFS was commonly charged as an alternative offence, typically an
assault-related offence. They also found that for discontinued and alternative charge cases, over three-
quarters of victims had withdrawn support for the case. They recommend, among other things, introdu-
cing the provision of target and individualised support to complainants to improve their engagement with
the prosecution process.51

The debate around the Domestic Abuse Bill gave the opportunity for serious consideration of the issue
of strangulation. A review of charging by the Centre for Women’s Justice indicated that battery is the
most common charge for NFS.52 As Pritchard and colleagues53 note, the need for quality evidence
that documents the requisite harm prevents more serious offences such as Grievous Bodily Harm
(GBH) been used and, quite often, even the threshold for ABH could not be met due to a lack of physical
injury. Yet, the significant risks associated with strangulation, the psychological impacts and the sym-
bolic importance of NFS do not align with common assault offences which are designed to capture
very minor harm and minimal associated risk.

The NFS Offence in England and Wales
On 1 March 2021, as a result of an amendment tabled by Baroness Newlove a new offence of ‘non-fatal
strangulation or suffocation’ was inserted into the Domestic Abuse Bill. The Bill became the Domestic
Abuse Act 2021 (DAA). Section 70(1) DAA inserted section 75A into Part 5 of the Serious Crime Act
2015 (SCA 2015) creating an offence of NFS (section 75A(1)(a)) and a separate offence of NFS (section
75A(1)(b)). The offence came into force on 7 June 2022.

The legislation states that a person commits an offence if:

A person (‘A’) commits an offence if –

(a) A intentionally strangles another person (‘B’), or
(b) A does any other act to B that –

(i) affects B’s ability to breathe, and
(ii) constitutes battery of B.

There are special provisions which set out when consent can operate as a defence which we will
explore shortly. The offence carries a maximum sentence on indictment of five-year imprisonment
(which is the same as that for the actual bodily harm offence under section 47 or inflicting grievous
bodily harm under section 20 of Offence Against the Person Act 1861. It is to be welcomed that the
offence is not restricted to those in an intimate relationship but covers anyone.54

There are two forms of the offence. The first involves strangulation and the second involves doing an
act which affects the victim’s ability to breathe and which constitutes a battery. The actus reus and mens
rea elements of these two offences have been considered elsewhere.55 However, it is worth briefly setting
out the underpinning consent element to these offences here.

Section 75A(2) of 2015 provides a defence for A if they can show B consented to the strangulation or
restriction of breathing. However, this is subject to two important caveats. First, the defendant must

51. H Douglas and R Fitzgerald, ‘The Australian legal response to non-fatal strangulation: policy recommendations,’ (2023) 1(13)
Emerald Open Research.

52. CWJ, above n 23, pp. 13–15.
53. Improving Identification of Strangulation Injuries in Domestic Violence: Pilot Data From a Researcher–Practitioner

Collaboration.
54. Bettinson, above n 2.
55. E.g. Bettinson, above n 2.
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adduce sufficient evidence to raise the consent defence as an issue in the proceedings, and it will then be
for the prosecution to prove beyond reasonable doubt that the victim did not so consent. Second, under
75A(2) the defence consent will not apply where B suffers serious harm and A either intended or was
reckless as to whether A would suffer serious harm. Section 75A(6) defines serious harm to include
actual bodily harm.56

At first sight, this appears to severely limit the availability of consent as a defence. It might be thought
that only very light strangulation will not involve actual bodily harm and so rarely will the defendant be
able to use this defence. And even in cases of light strangulation, the defendant will bear the burden of
introducing evidence of consent.

We are rather less sanguine about the consent provision. First, it should be emphasised that even if the
defendant causes actual bodily harm or is more serious he will be able to use consent as s defence if he can
argue that he did not intend or was reckless as to causing that much harm. In the case of strangulation, this
might easily be argued. Because the act does not in its nature cause serious observable injury, and the
harm is experiential or psychological, the defendant will easily be able to claim they did not intend or
foresee a physical injury.57 This is all the more so in the context of a sexual encounter when the defendant
is likely to be able to claim that in the sexual excitement of the moment, he was not aware of the impact of
his strangulation.58 As mentioned above there is an assumption promoted by pornography that within a
sexual context strangulation is pleasurable and the defendant is likely to be able to persuade that he mis-
interpreted any signs of resistance as indications of sexual pleasure.

Our second concern surrounds the burden of proof point. While the burden of proof is on the defendant
to introduce of consent, in fact, this is a very low barrier. Even the defendant stating that the victim con-
sented is likely to be seen as evidence of consent. Indeed, in some cases, it will be hard to see what other
evidence the defendant could introduce. If, however, simply the say so of the defendant is enough to push
the burden of proving no consent beyond reasonable doubt onto the prosecution this creates, in effect, a
presumption there was consent. We know too from trials around sex and rape that requiring the prosecu-
tion to prove no consent puts victims on trial and often raises an impossible hurdle for the prosecution.
The Women’s Legal Service in Australia argued:

The inclusion of [consent] … will provide a very effective defence to this proposed offence as many women
will be mute or frozen at the time that the assault occurs or the strangulation occurs…We actually believe that
to include it will pretty well nullify the effectiveness of the offence.

Third, for offences of assault occasioning actual bodily harm (section 47) or involving grievous bodily
harm (section 18 or 20) consent cannot be raised as a defence as stated in Section 71 Domestic Abuse
Act 2021.59 However, for the strangulation offence even if actual bodily harm or a more serious harm
is caused consent can be raised as a defence unless the prosecution establishes that the defendant
either intended or was reckless as to causing serious harm. It is hard to see why it should be easier to
raise the defence of consent to a charge of strangulation, perhaps close to death than a charge of
actual bodily harm, which may be as minor as a bruise.

Fourth, the strangulation offence seems to imagine that it is possible for there to be strangulation at a
level below actual bodily harm. It is at that point consent can be raised as a defence, regardless of the
mens rea of the defendant. However, to be below the level of actual bodily harm the impact of the behav-
iour must be ‘transitory and trifling’.60 We find it hard to imagine any strangulation could ever be

56. Section 71 of the 2021 Act, R v Brown [1993] 2 W.L.R. 556.
57. L Sharman, R Fitzgerald and H Douglas, above n 9.
58. H Bows and J Herring, ‘Getting away with murder? A review of the ‘rough sex defence’ (2020) 84(6) The Journal of Criminal

Law, 525–538.
59. Section 71 applies to a relevant offence and the strangulation offence is not included in the list of relevant offences.
60. T v DPP [2003] Crim. L.R. 622.
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described as ‘transitory and trifling’, especially bearing in mind the harms described above in section 3(d)
of this article.

Finally, and most controversially, we question whether consent to strangulation can ever exist. There
are three reasons why this might be so. First, there is extensive evidence that participants do not under-
stand the serious medical risks attached to strangulation (see section 3(d) above).61 This means any
consent given is inadequately informed to constitute legally effective consent.62 Second Shields and
Hunsaker63 have identified that ‘a fine line exists between the attainment of cerebral hypoxia for
sexual pleasure and unconsciousness that may quickly ensue and lead to inevitable death’. Research
has shown that the frequency of reported loss of consciousness resulting from strangulation has been
reported to vary from 9% to 38% in cases of NFS.64 Where someone has lost consciousness there
cannot be ongoing consent to the strangulation. As the defendant cannot know when the consciousness
will be lost, and with it the consent, the act will very often involve inevitably non-consensual activity.
Third, it is important to appreciate the social context within which consent to strangulation occurs, par-
ticularly, the presentation of it in pornography and popular media. There is considerable social pressure to
not be ‘vanilla’ in sexual practices and to be open to ‘spice things up’.

Laura Tarzia has written about the pressure women feel to consent to activities they do not want to do
in order to sexually service men.65 This is one part of wider evidence of women feeling they need to par-
ticipate in unwanted sexual activities to be a ‘good girlfriend or parenter’. One study found that 59.6% of
men were interested in ejaculating on a woman’s face or mouth, but 12.15% of women were interested in
having that done to them. Around 45.3% of men were interested in anal sex but only 8.1% of women
were. When asked if they had engaged in any of these behaviours 66.7% of women and 62.1% of
women had received the ejaculation on the face or mouth; 28.2% of men and 28.2% of women had
engaged in anal sex. It seems clear from this study that women are complying to engage in behaviours
they are not themselves interested in, particularly strangulation.66

These points together make a strong case to question whether consent should be available as a defence
to strangulation. We find the case for taking this line particularly strong once we should consider what the
act is expressing. We have already seen that the act of strangulation is a dominant method of killing
women and a very prominent tool in domestic abuse in exercising coercive control. This use of strangu-
lation cannot be separated from the act, even where consensual.

Susan Edwards67 argues:

As to the question of erotic asphyxia there is no evidence that it heightens women’s sexual libido but there is
evidence that men routinely use strangulation as a method of assault, that it is a trope and a reality in pornog-
raphy, that women die in the course of it and that it is part of the misogyny narratives.

The act of strangulation is, in our society, evocative of and a tool of male violence against women. It is a
symbol of power. Given the real dangers that allowing consent as a defence will mean, prosecutions will

61. L Sharman, R Fitzgerald and H Douglas, above n 9.
62. The Supreme Court decision of Montgomery v Lanarkshire Health Board [2015] UKSC 11 emphasises the importance of

awareness of risks to autonomy and North Bristol NHS Trust v R [2023] EWCOP 5 refers to the awareness of the consequences
of a decision as an important aspect of mental capacity. Cf the importance in Re X (A Child) (No 2) [2021] EWHC 65 (Fam) of a
child’s understanding of risk in order to be Gillick competent.

63. L Shields and J Hunsaker, ‘Autoerotic asphyxiation’ in B Madea (ed.), Asphyxiation, suffocation and neck pressure deaths
(Florida, CRC Press, 2020) 292.

64. D Midttun, ‘Involuntary loss of bowel-control in sexual assault with non-fatal strangulation: A case report’ (2021) 3 Forensic
Science International: Reports, 100200.

65. L Tazia, ‘“It Went to the Very Heart of Who I Was as a Woman”: The Invisible Impacts of Intimate Partner Sexual Violence’
(2021) 31 Qualitative Health Research 287, 291.

66. A Bridges, R Wosnitzer, E Scharrer, C Sun and R Liberman, ‘Aggression and Sexual Behavior in Best-selling Pornography
Videos: A Content Analysis Update’ (2010) 16 Violence Against Women 1065.

67. Edwards, above n 8.

Bows and Herring 9



become very hard to bring and women will be deterred from bringing them; combined with an appropri-
ate concern that an emblem of abuse be used to gain sexual pleasure we argue there is a strong case that
consent should not a defence.68 After all, as Bichard and colleagues69 note waterboarding is internation-
ally outlawed as a form of torture. It cannot be justified even if its objective is to prevent deaths. They
argue that strangulation is potentially even more lethal than waterboarding, because it can impact on
the blood flow, as well as the air flow, to the brain.

Existing Studies on the New Strangulation Offence
in England and Wales
The most significant work to date on the NFS offence in England and Wales has been carried out by the
Institute for Addressing Strangulation (IAS).70 Their study overlapped with ours, using similar data.
Drawing on FoI requests looking at the use of the NFS June 2022–2023 the IAS found that, based on
the data of the 33 police forces who replied, 23, 817 offences of NFS were recorded June 2022–June
2023 (the first year for which the legislation was in effect). They found that 81% of victims were
female’ and 88% of the suspects were male. A total of 27% of the cases were recorded as intimate part-
ners, 9% as family members or relatives and 64% recorded as ‘other’. Among those recorded as intimate
partners 91% of the victims were female. In terms of the outcome, 13% of cases were a charge of
summons while in 65% of cases evidential difficulties prevented a prosecution with over two-thirds of
those cases being because the victim did not support a prosecution. That still left 20% of cases where
the victim supported a prosecution, and the suspect had been identified, but there still remained evidential
difficulties.

Our work expands on these findings in several ways. First, we look in more detail at the relationship
between victim and suspect, using a larger number of categories. Second, we look at five-year rather than
nine-year age groups, providing further insights into the age distribution of victims and suspects. We also
offer an examination of our data in light of existing research in the UK and elsewhere, comparing and
contrasting our findings with the literature on NFS and domestic abuse more broadly.

Study
The current study aimed to examine the way the new NFS offence introduced on 7 June 2023 was being
used in the first 14 months of operation. Specifically, the research questions were:

1. How often has the NFS offence been used?
2. What are the characteristics of victims and offenders in cases recorded by the police?
3. What is the pipeline between recording, charging and conviction?

Data was collected on s75A(1)(a) offences recorded by police in England andWales between 7 June 2023
and 14 August 2023. Freedom of Information (FOI) requests were sent to all 45 forces in England in
Wales. FOI requests are increasingly being used in social research71 including in socio-legal research.
They provide a statutory entitlement to data held by public bodies within the scope of the FOI Act,
and public bodies and organisations are required to respond to the request with data (unless they are
able to rely on exemptions) within 20 working days of the request being received. This provides

68. New South Wales does include a consent defence as a component of s. 31(1A) Crimes Act 1900. We do not discuss here ques-
tions of whether there need to be a defence to govern sport or restraint in medical contexts. See V Bettinson, above n 2.

69. Bichard, Byrne, Saville and Coetzer, above n 41.
70. Institute for Addressing Strangulation, Strangulation and Suffocation Offences: June 2022–June 2023 (IfAS, 2023).
71. K Walby, A Luscombe, eds. Freedom of information and social science research design (2020) Routledge, Taylor & Francis

Group.
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opportunities for citizens – and researchers – to quickly access data held by public bodies that has not
been published elsewhere and is a much quicker process than engaging in research partnerships.
However, the nature of the data that can be accessed is restricted by several exemptions contained
within the FOI Act, which limit the quantity of data that should be provided (based on a cost/time thresh-
old set out in Section 12) and also the scope of data. For example, data related to matters of national secur-
ity, data that would identify living individuals and/or that relate to ongoing investigations are exempt
from the FOI process.72 One of the main disadvantages of using FOI requests in research is that the granu-
larity of the data that can be collected is usually of a low level, with most of the data being aggregated.
Nevertheless, for the purpose of our study, FOI requests allowed us to collect data from the majority of
police forces in England and Wales, and the Ministry of Justice, to examine how the offence was being
used in the first year of introduction.

In the remainder of this article, we provide a high-level descriptive analysis of the findings from 32
police forces who responded to the request with full or partial data. An Excel spreadsheet was used to
collate the data before transporting it to SPSS v.29 for coding and analysis using cross tabs and statistical
significance of complainant and suspect variables.

Findings

How Often is the New Offence of NFS Being Recorded?
We received responses from 32 police forces in England and Wales who had recorded 29,767 NFS
offences between 7 June 2022 and 14 August 2023. This averages at around 2126 offences per
month. These figures compare favourably to other recently introduced interpersonal offences, particularly
some violence against women offences. For example, a new offence of upskirting was introduced in
2019, yet the Met recorded only around 250 per year between 2019 and 2023.73 This indicates not
only that NFS is commonly occurring, but also that it is being brought to police attention.

What Are the Characteristics of Complainants, Victims and Offences Being
Recorded by the Police?
Data was provided related to non-live cases only. For victim sex, forces provided data relating to 25,866
victims. The majority of these were female (n= 20,954) accounting for 81%. There were 4697 male
victims (18%) and the remainder were unknown.

Most suspects were male. Of the 15,947 suspects for which sex data was provided, 84% (13,468) were
male and 2080 (13%) were female. The remainder were unknown.

Most victims were young adults. Data was provided by 29 forces relating to 21,728 victims. Excluding
cases where the age was unknown (n= 84) left 21,644 victims where data was available. The majority
were aged under 30 (40%). The most common age group was 16–24 where victims accounted for 2%
of all cases. However, the age of victims ranged from under 16 to over 90, emphasising that this is a
problem across the life course with a particular concentration in young-middle age (Figure 1).

In slight contrast, the suspects were slightly older than the victims (Figure 2). Data was provided by 28
forces, relating to 21,314 suspects. Excluding cases where the age was unknown (n= 789), data on age
was available for 20,525 suspects. The majority were aged 30–34 (n= 3465, 17%) followed by 35–39
(n= 3261, 16%).

72. Sections 12, Section 30 and Section 40 Freedom of Information Act 2000.
73. SMorris, ‘What is upskirting? Figures showmore than 1,000 crimes committed since 2019’ <https://www.standard.co.uk/news/

uk/what-upskirting-law-explained-b1007891.html> accessed 31 August 2023.
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Ethnicity data for victims and suspects was provided by some forces. For victims, data was provided
by 22 forces concerning 16,824 victims, but of these 3999 had an ‘unknown’ ethnicity. Thus, excluding
the unknown cases, data was available for 12,825 victims. The majority were White, accounting for
10,314 or 80%. The second largest group were Asian (n= 1127) and Black (n= 1102), both making
up 9% of cases. Although White victims were the most commonly recorded, the proportion of Black
victims is significantly higher than the population figure of 4%74 and is, therefore, overrepresented in
our analysis.

For suspects, data was provided by 21 forces relating to 15,963. Again, after removing the 3372 cases
where ethnicity was unknown or not recorded, data on ethnicity was available for 12,591 suspects. Of
these, the majority were White (n= 9928, 79%). The next largest group was Black (n= 1294, 10%)
and Asian (n= 1111, 9%). Again, Black suspects were overrepresented in our analysis compared with
the population profile.

Figure 1. Victim age group.

Figure 2. Suspect age.

74. Gov UK, Population of England and Wales, <https://www.ethnicity-facts-figures.service.gov.uk/uk-population-by-ethnicity/
national-and-regional-populations/population-of-england-and-wales/latest/> accessed 22 December 2022.
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Data on the relationship between victims and suspects was provided by 22 forces concerning 16,352
cases. Excluding cases where this was unknown (1493) left 14,859 cases for analysis (Figure 3). The bulk
of suspects were recorded as spouses or partners (n= 5184, 35%) accounting for more than one in three.
The next largest group were ex-partners or spouses, making up a further quarter (n= 3879, 26%) of cases.
Non-intimate family members – namely parents, siblings, children or other family accounted for 2648
reports constituting just under one in five (18%) of recorded cases.

What is the Pipeline Between Recording of the Crime, Charge and Conviction?
The Crown Prosecution Service (CPS) refused the FOI request on section 12 grounds but did confirm for
the period June 2022 to April 2023, there were 1284 cases where offences under section 75A(1)(a) and
(5) Serious Crime Act 2015 were charged.

A small number of forces provided outcome data; most refused the request on the grounds that data
was not easily retrievable on a single system and would therefore exceed the s12 cost/time threshold.

Eight forces provided data pertaining to 8131 cases. Of those, 851 were charged (10%), although 184
were charged as an alternative offence (22%). Most cases did not proceed because the victim did not
support the prosecution or withdrew support (n= 4388, 54%) or because of other evidential difficulties
(but the victim supported the prosecution) (n= 1682, 21%).75

Broadly, these figures look promising. Whilst low, they are higher than prosecutions secured for other
recently introduced interpersonal offences. For example, there were only 313 offences of upskirting pro-
secuted between 2019 and 2022.76 Furthermore, the charge rate for all crimes stands at 5.6% for the year
2021–202277 and for domestic abuse – which most NFS reported to the police appears to be from our
analysis – the overall charge rate for 2022–2023 was 6.8%. Thus, whilst a charge rate of around 10%
is not in and of itself something to be celebrating, it does it appear that this newly introduced offence
is being used often by the police and is resulting in a charge comparably well.

Figure 3. Relationship between suspect and victim.

75. The CPS, Code of Practice: Domestic Abuse (CPS, 2022), Appendix C, categories 14 and 16 give an explanation for why
victims may withdraw complaints or decide to remain in relationships with an abuser.

76. CPS, Upskirting prosecutions 2019–2022, <https://www.cps.gov.uk/foi/2023/upskirting-prosecutions-2019-2022> accessed
16 November 2023.

77. Gov UK, Crime outcomes in England and Wales 2021 to 2022, <https://www.gov.uk/government/statistics/crime-outcomes-in-
england-and-wales-2021-to-2022/crime-outcomes-in-england-and-wales-2021-to-2022> accessed 21 July 2022.

Bows and Herring 13

https://www.cps.gov.uk/foi/2023/upskirting-prosecutions-2019-2022
https://www.cps.gov.uk/foi/2023/upskirting-prosecutions-2019-2022
https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-2021-to-2022/crime-outcomes-in-england-and-wales-2021-to-2022
https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-2021-to-2022/crime-outcomes-in-england-and-wales-2021-to-2022
https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-2021-to-2022/crime-outcomes-in-england-and-wales-2021-to-2022


Discussion and Conclusion
This article presents the findings from the first academic study to examine the new NFS offence in
England and Wales. Drawing on data from 32 police forces, we found that the new offence is being
used commonly. In the first 14 months of operation, 29,767 number of offences were recorded. Whilst
this constitutes only a small proportion of overall recorded crimes in England and Wales during this
period, the number of recorded NFS offences does indicate that the police are using this new offence
to record incidents. This aligns with research on NFS offences in other jurisdictions which have reported
the new offence is being routinely used by police.78

We found that NFS cases are highly gendered, with women accounting for 81% of victims and men
making up the majority of suspects, confirming previous analysis in Queensland79 as well as the broader
literature on NFS and domestic abuse more generally. We also that that most NFS are being perpetrated
by intimate partners accounting for 71% of cases. However, of note is that ex-partners made up the
second largest group of perpetrators, indicating that the risk of violence via NFS is not restricted to
current relationships and echoing the well-established evidence that escalation and/or risk of violence
is often highest at the point a relationship ends or shortly thereafter,80 and is the second most common
method of killing in female homicides (accounting for just under a third of all killings).81

We also found that a large number of recorded offences involved family members outside of intimate
relationships. Taken together, the evidence indicates that the majority of NFS is domestic abuse, perpe-
trated by current or former partners or other family members. However, risk assessments for capturing
NFS among non-intimates may not currently identify these risks from family members; for example,
the commonly used DASH risk assessment works less well at identifying risk for non-IPV domestic
abuse, and although it includes questions on strangulation, the reliability of the tool to accurately
assess risk has been repeatedly questioned.82

We found that most victims were young – under the age of 30 – with 16–24 year olds forming the
largest group. In contrast, suspects were slightly older, typically over the age of 30. This is in keeping
with IPV and domestic homicide literature.83 Although a small proportion, it is important to note that
4% involved under 16-year-olds as victims and 2% of suspects were aged under 16, illuminating that
NFS – as with other forms of intimate violence – affects people (disproportionately women) across
the life course and experiences of violence can occur at a very young (and very old) age.

In terms of ethnicity, we found that although White people made up the majority of victims and sus-
pects, there was an over-representation of black people as both victims and suspects. Nationally, black
people make up only 4% of the population but accounted for 9% of victims and 10% of suspects in
cases recorded by the police. It is well known that black people are overrepresented as suspects and offen-
ders within the criminal justice system, largely due to institutional and structural racism,84 however, in
general, we see the opposite for victimisation where black people are less trusting of the police and
CJS and crimes – particularly domestic abuse – are chronically under-reported among these

78. L Cormack, ‘Nearly 1000 Strangulation Charges Laid Within First 12 Months of New Laws’ The Sydney Morning Herald
<https://www.smh.com.au/national/nsw/nearly-1000-strangulation-charges-laid-within-first-12-months-of-new-laws-20191205-
p53h59.html> accessed 15 December 2019.

79. See R Fitzgerald, H Douglas, E Pearce and M Lloyd, above n 50.
80. J Monckton. ‘Intimate Partner Femicide: using Foucauldian analysis to track an eight stage relationship progression to homi-

cide’ (2020) 26(11) Violence Against Women 1267–1285.
81. <https://www.gov.uk/government/publications/domestic-abuse-bill-2020-factsheets/strangulation-and-suffocation>.
82. E Turner, G Brown and J Medina, ‘Predicting domestic abuse (fairly) and police risk assessment’ (2022) 31 CrimRxiv 145.
83. See Office for National Statistics, Domestic abuse victim characteristics, England and Wales: Year ending March 2022,

<https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/domesticabusevictimcharacteristicsengland
andwales/yearendingmarch2022#age> accessed 25 November 2022.

84. Institute of Race Relations, Criminal justice system statistics, <https://irr.org.uk/research/statistics/criminal-justice/> accessed
7 December 2023.
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communities.85 These findings chime with Douglas and Fitzgerald’s work which found aboriginal
victims and suspects were overrepresented in their analysis.86 On the one hand, the higher proportion
of black victims in our analysis may point towards improved reporting of NFS victimisation among
black people but further detailed analysis to understand this is required.

In terms of NFS outcomes, limited data was available from only eight forces. Nevertheless, we found a
charging rate of around 12% among these forces, chiming with the findings of the IAS. This compares
favourably, where the national charging rate for all crimes is around 6%.87 However, when we looked at
the breakdown of charging decisions provided by the forces who complied with the request, we saw that
around one in five of the cases charged were charged as an alternative offence. Furthermore, whilst the
CPS did not comply with our request for data, they did confirm that 1284 cases of NFS were taken
forward by the CPS during the data period. There is thus clearly a leaky pipeline between the initial
recording, charge and prosecution of NFS, and the data provided by the CPS would indicate a charge
rate of < 10%. However, this is still better than the 6.8% charge rate for domestic abuse overall.88 We
do not have further detail on the victim, suspect and crime characteristics of cases that were prosecuted,
and more detailed analysis is required to understand whether certain groups are more likely to get a pros-
ecution than others. This is particularly important given the disparities in ethnicity that our analysis has
revealed.

There are a number of limitations to our study. First, whilst we obtained data from a large number of
forces, there were still around eight forces that did not comply with our request, meaning we do not have a
full national picture. Second, the nature of the FOI request means there is a degree of human error likely in
producing the requested data and/or counting or duplication issues within records that are not cleaned
prior to data being provided. Moreover, we had limited data for charges and outcomes. Nevertheless,
our analysis confirms the limited previous research findings on NFS in terms of victim and suspect pro-
files, relationships between suspects and victims, and NFS case outcomes. However, unlike previous
studies, we found a higher proportion of Black victims and suspects, which warrants further examination.
Whilst police appear to be routinely using the new law to record incidents of NFS, charges and prosecu-
tions lag behind and many NFS-recorded crimes are being charged as an alternative offence. Further
research which looks in more detail at policing and prosecution practice around the new law is
needed, and the barriers to using the new law in order to inform guidelines and improve outcomes.
However, for now, it appears that the new offence is having some positive impacts.
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86. See R Fitzgerald, H Douglas, E Pearce and M Lloyd, above n 50.
87. See Gov UK, above at n 76.
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