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decision-making in a particular subject area. It does not foresee overlap in a subject matter over
which the UK has competence and an area over which Northern Ireland has competence.
Further, it omits any concept of responsibility towards the people whose interests, priorities,

and views it avers to represent.*

This paper uses the case study of abortion law reform to critically assess what is required to
secure democratic legitimacy in that context. The case study exposes the inadequacy of framing
democratic legitimacy as merely requiring the interests of two governance systems to be
balanced — the devolved people of Northern Ireland versus the collective interests of the UK.
It also critiques the methodology through which the views, interests, and priorities of the two
systems are upheld and protected: a mere bifurcation of competence over law and decision

making.

The paper assesses the role and challenges that I[HRL presents in securing democratic
legitimacy. On the one hand, it feeds into an iterative process of ensuring that the voices of
those most affected by the law at issue are at the forefront of the law-making process — it
facilitates their engagement with the state apparatus. On the other hand, observance and
implementation of IHRL must be consistent with the aims of the devolution framework: to

balance the democratic will of the people of Northern Ireland and the collective will of the UK.

Section 2 analyses the existing devolution framework on compliance and implementation of
[HRL: the Northern Ireland Act 1998 (NIA), Human Rights Act 1998 (HRA), and the Sewel
Convention. It highlights the limited clarity in the wording of specific provisions regarding
division of competence. Further, the legislative framework eludes designating responsibility in
the multi-level state apparatus for securing human rights protections to the people. The
devolution framework comes under strain as its provisions cannot simultaneously recognise
the constitutional significance of human rights; split up subject matter between UK and
Northern Ireland institutions according to whether the issue implicates rights; and present
human rights compliance as allocation of power rather than responsibility. The devolution

arrangement recognises that human rights should be observed and complied with but leaves

* But see ss5(6), 28(7), 28D, 28E, 107(5) NIA. See further, Anurag Deb, ‘Devolved Primary Legislation and the
gaze of the common law: A view from Northern Ireland’ (2021) 3 PL 565. Deb notes, there are no general positive
duties on the Assembly, except for two specific positive obligations to adopt the Irish language and Ulster Scots,
and to adopt strategies to tackle poverty, social exclusion and deprivation.



open the question of who should decide the normative content of indeterminate human rights

obligations which is the first step in securing their observance and implementation.

Section 3 critically evaluates the concept of democratic legitimacy as a first step in addressing
the question of who should decide the content of human rights norms? It argues that the
constituent power is the source of legitimacy for the power exercised by the state. Democratic
legitimacy requires identification of constituent power. There are transnational constituent
powers within the UK that transcend devolved nation territorial boundaries that can be
identified around the processes of deciding the content of indeterminate human rights norms.
In this context the human rights regime provides a process that invites engagement from plural
perspectives. Those most directly affected should be prioritised but others more indirectly
affected can form part of the process too. At the edges of a constituent power are those who
understand their identity as a collective, connected with subscription to the core premises of

the human rights norms at issue.

Section 4 introduces the case study of abortion reform in Northern Ireland. It looks briefly at
the Northern Ireland legislature and devolution framework treatment of abortion to critically
reflect on its democratic credentials. It then elucidates the various ways in which domestic
human rights litigation on IHRL and judicial review enhanced democratic accountability by
prioritising the voices of those for whom the law directly implicates, ensuring that a plurality
of experiences is encompassed in the process of working out the content of indeterminate

international obligations.

Section 5 argues that the normative content of the Convention on the Elimination of all forms
of Discrimination Against Women® (CEDAW) committee decisions and reports encompassed
a plurality of experiences of those most affected by criminalisation of abortion and lack of
provision of abortion services thus providing a starting normative framework upon which to
work out the detail of abortion provision in Northern Ireland. On the other hand, the European
Court of Human Rights (ECtHR) did not begin to engage with the lived experience of those
who were criminalised and could not access services, abdicating any oversight of Member State
provision of reproductive health. It then considers the processes that were used to legislate for

the CEDAW Inquiry Report recommendations.® A further iterative process in working out the

5 Convention on the Elimination of all Forms of Discrimination Against Women (adopted 18 December 1979,
entry into force 3 September 1981) UNTS vol 1249 p 13.

¢ Report of the Inquiry concerning the United Kingdom of Great Britain and Northern Ireland under article 8 of
the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW/C/OP.8/GBR/1) published on 6 March 2018’ (CEDAW Inquiry Report).
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practical realisation of abortion provision based on the recommendations which arguably do
not go as far as what was intended under CEDAW but take into account different perspectives
as much as was possible. This section also considers the attempts to challenge introduction of
abortion on grounds of severe foetal impairment (SFI). It considers the role of the UN
Convention on the Rights of Persons with Disabilities (UNCRPD) in prioritising and

centralising the voice of disabled persons and its interrelationship with CEDAW.’

The paper aims to highlight the deficiencies in the current devolution legislation in Northern
Ireland on compliance with IHRL. It uses the case study of abortion reform in Northern Ireland
to demonstrate the role that IHRL plays in enhancing democratic legitimacy in multi-level
governance. This should inform how we go about deciding the allocation of responsibility and
competence for deciding the content of IHRL standards. If we work from the premise that
IHRL is democracy enhancing in itself, then we need to prioritise inclusive processes for
deciding the content of those norms and ensure they are practically implemented. Devolution

politics should not form a barrier to this overall goal.

2. NORTHERN IRELAND ACT 1998, HUMAN RIGHTS ACT 1998, AND
PARLIAMENTARY SOVEREIGNTY

This section demonstrates that the devolution framework divides the competence to make laws
and decisions between the Northern Ireland and UK institutions according to different subject
matter. The lack of clarity in the wording of specific provisions on compliance with IHRL is
highlighted. Further, in dividing competence by subject matter, the devolution framework fails
to provide clarity when there is overlap between subject matter over which competence has
been given to the UK on the one hand, and Northern Ireland on the other. Third, by only
providing rules on institutional powers, a vacuum arises with regard to responsibilities that
should be incumbent upon the state. For example, taking measures to ensure that their people
benefit from the human rights treaty protections to which the state is party. At present, the

devolution framework is deficient in regulating compliance with IHRL.

Devolution legislation in Northern Ireland, Scotland, and Wales, aims to enhance democratic
legitimacy by ensuring that they can exercise control over particular areas of governance. This
ensures decentralisation of power from the UK legislature and executive, wherein English MPs

control the majority and effectively make decisions for all four nations. Devolution aims to

7 UN Convention on the Rights of Persons with Disabilities (adopted 13% December 2006, entry into force 3™
May 2008) UNTS vol 2515 p. 3.



give recognition to the distinct democratic will of the people of each devolved nation, whilst
simultaneously recognising the UK as a collective people in which the four nations have shared

interests, goals, and priorities.

Wales, Scotland, and Northern Ireland have reserved models of devolution.® For Wales and
Scotland, this means that subject matters not listed as reserved fall within the competence of
the devolved institutions — decisions about the content of legal rules and how they are
implemented.” For Northern Ireland, a distinction is made between transferred, excepted, and
reserved matters. Excepted matters under the NIA more closely resemble reserved matters in
the Welsh and Scottish context, including international relations.'® They are areas that may
become transferred in the future but are at present within the competence of Westminster.!!
While Welsh and Scottish legislation contains detail on what constitutes a devolved issue, the
NIA does not.!? International law obligations give rise to an overlap in competence between

Westminster and devolved nations, between international relations and devolved matters.

Schedule 2 para 3(c), section 6, and section 26 NIA are under consideration here as the most
significant for regulating compliance with IHRL. Schedules 2 (excepted matters) and 3
(reserved matters) provide that the Northern Ireland Assembly is empowered to make laws on
issues that are not categorised as ‘excepted’ or ‘reserved’ to the competence of the Westminster
parliament. Brice Dickson notes that ‘identifying whether a particular matter is transferred or
not in Northern Ireland can be a time-consuming exercise’.!> Schedule 2 para 3 states that
excepted matters include ‘international relations...but not (c) observing and implementing
international obligations and obligations under the Human Rights Convention..’. This
provision could be interpreted as saying that implementation and observance of human rights
is not within the exclusive competence of Westminster. However, this does not mean it intends
that human rights are within the exclusive competence of devolved institutions. Subsidiarity to
Northern Ireland was absolutely crucial for formulating counterterrorism and policing

regulation in the post-conflict context of Northern Ireland.!* But other actors in the multi-level

8 See eg, NIA 1998, s 4; Wales Act 2017, s 3(2)(c); Scotland Act 1998, s 29(2)(b).

9 Scotland Act 1998, Schedule 5; New Schedule 7A to the Government of Wales Act 2006 in Schedule 1, Wales
Act 2017.

10 NIA, Schedule 2. NIA Schedule, 3: reserved matters included seabed resources, civil aviation and the postal
service.

TINIA, s4(2).

12 See eg, Wales Act 2017, Part 2; Scotland Act 1998, Chapters 2-7, as amended by Scotland Act 2012 and 2016.
13 Brice Dickson, ‘Devolution in Northern Ireland’ in Jeffrey Jowell and Colm O’Cinneide (eds) The Changing
Constitution 239, 249.

14 See further, Brice Dickson, The Eurcpean Convention on Human Rights and the Corflict in Northern Ireland
(2010 OUP).



governance system play a role in deciding the content including the UK courts and the ECtHR.
The meaning of ‘implementation and observance’ is ambiguous. Any information on the multi-
level nature of deciding the content of an European Convention on Human Rights (ECHR)
obligation is omitted. It is not clear whether the content of indeterminate IHRL obligations has
been predetermined or whether that forms part of the process of observance and

implementation.

Section 6(1) provides that ‘A provision of an Act [of the Northern Ireland Assembly] is not
law if it is outside the legislative competence of the Assembly’ including when the issue the
Assembly has legislated upon is not a devolved issue. The Assembly acts outside its legislative
competence when legislation is ‘incompatible with any of the [ECHR] rights’ which are
incorporated into domestic law through the [HRA].!® This provision implies it is not within the
exclusive competence of the Assembly to decide the content of laws which implicate human
rights. An actor or institution outside the Assembly has the ability to pronounce on the content

of human rights, but it does not specify who that actor or institution is.

The HRA explicitly states that the continuing operation or enforcement of incompatible
subordinate legislation will be affected if it is incompatible with human rights as decided by
UK domestic courts.!® The HRA incorporates the ECHR into UK domestic law. This means
the ECHR is justiciable in UK courts.!” The ECHR has a distinct constitutional status within
the UK and devolution arrangement. The provisions of the HRA cannot be repealed by a
devolved institution.'® The HRA characterises an ‘Act of the Parliament of Northern Ireland’
and an ‘Act of the Northern Ireland Assembly’ as subordinate legislation.!” Jack Simson Caird
acknowledges that UK courts can issue a nonbinding declaration of incompatibility under
section 4 HRA. However, ‘[t]he devolution statutes go further. Courts can rule that provisions

enacted by any of the devolved legislatures is legally invalid, if it is outwith competence...This

I3NIA, s 6(1)(c). NIA, s 24 states further that ‘[a] Minister or Northern Ireland department has no power to make,
confirm or approve any subordinate legislation, or to do any act, so far as the legislation or act — (a) is incompatible
with any of the Convention rights’. It is important to note that the meaning of subordinate legislation under the
NIA is different from its meaning under the HRA. The HRA meaning includes Acts of the Northern Ireland
Assembly, the NIA definition does not.

16 HRA, s 3(2)(b).

17 See further, Roger Masterman, ‘Section 2(1) of the Human Rights Act 1998: binding domestic courts to
Strasbourg?’ (2004) 12 Public Law 725.

¥ HRA, s 7(1)(b) states the HRA ‘cannot be modified by an Act of the Assembly or subordinate legislation
made, confirmed or approved by a Minister or Northern Ireland department...’

YHRA, s 21. Re E’s application [2007] NIQB 58, [2008] NI 11 [62] (Gillen J): ¢...the [HRA] clearly
contemplates that subordinate legislation which is incompatible with Convention rights may be quashed...’
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practical infrastructure and decisions over resource allocation to facilitate observance and
implementation. There is a clear sense that there is a responsibility for someone to act to ensure
compliance with international obligations. But the circumstances around which that takes place

are not clear.

The UK Parliament has ‘the right to make or unmake any law whatever; and, further, no person
or body is recognised by the law of England as having a right to override or set aside the
legislation of Parliament’.* Under the Sewel Convention, ‘the UK Parliament will not
normally legislate with regard to devolved matters except with the agreement of the devolved

4 This convention has been placed on a legislative footing in Scotland and

legislature’.?
Wales,” and recognised as applicable to Northern Ireland.?® The UK Supreme Court has
clarified that despite the fact that Sewel has been placed on a legislative footing, it is only a
‘statement of political intent’ and does ‘not create legal obligations’.?” This is contentious
particularly in instances where Westminster unilaterally deprives a devolved nation of human
rights protections despite an express lack of consent by the devolved nation legislature.?® The
breach of the Sewel Convention is met with great consternation from devolved nations
threatening the fabric of the union as it undermines the multi-level democracy that the
devolution framework seeks to uphold. Westminster intervention in devolved subject matter

needs much greater justification from a democratic legitimacy point of view than simply,

Parliament is sovereign.

With regard to compliance with IHRL obligations the devolution framework comes under
strain as its provisions cannot simultaneously recognise the constitutional significance of
human rights; split up subject matter between UK and Northern Ireland institutions according
to whether the issue implicates rights; and present human rights compliance as allocation of
power rather than responsibility. The devolution arrangement recognises that human rights

should be observed and complied with but leaves open the question of what that means. The

23 AV Dicey, Introduction to the Study cf the Law cf the Constitution (Liberty Classics, 1982) 3-4.

24 Memorandum of Understanding and Supplementary Agreements: Between the United Kingdom Government,
the Scottish Ministers, the Welsh Ministers, and the Northern Ireland Executive Committee, October 2013, para
14.

25 Scotland Act 2016, s 6; Wales Act 2017, s 2.

26 ‘Devolution Guidance Notice 8 on Post Devolution Primary Legislation 4;fecting Northern Ireland’ available
at

<htips.//assets. publishing.service.gov.uk/government/uploads/system/uploads/attachment data, file/60983/post-
devolution-primary-ni.pcf>

27 Secretary cf State for Exiting the Eurcpean Union v R (Miller) [2017] UKSC 5 para 139.

28 See eg. Christopher McCrudden and Daniel Halberstam, ‘Miller and Northern Ireland: A Critical Constitutional
Response’ (2017) 8 UK Supreme Court Yearbook 1.
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first step in observing and implementing IHRL is translating the indeterminate IHRL into
specific rules, by gradations of specificity. This can be done through a process of legislation,
regulation, and practical application of the rules to different circumstances. Who gets to decide
the content of indeterminate human rights norms at different stages of working out the
specificity of those laws? The next section critically evaluates the concept of democratic

legitimacy to begin the inquiry into who should decide the content of IHRL.

3. DEMOCRATIC LEGITIMACY: WHAT DOES IT REQUIRE?

In liberal constitutionalism, the constituent power is the source of legitimacy for the power
exercised by the state. It is necessary to identify who will be the source of legitimacy for the
constitutional arrangement and who can legitimately make decisions about its content and how
it is changed.  They ‘choose the form and substantive character of the governance system
under which they wish to be governed and live cooperatively’.>® Constituent power should be
held by the ‘people’.?! The constituted power is the actor who alleges legitimate centralisation
and use of its legal and political power to the benefit of all constituent powers. If the holders
of constituent power remain unidentified and thus cannot exercise their warrant, the exercise
of constituted power is inevitably constitutionally illegitimate.’® As a first step, therefore,

democratic legitimacy requires identification of the constituent power.>>

Democratic rule “implies endowing those affected by that decision with the most voice, but it
also implies listening to them”.** Identifying constituent power is recognised as a challenge in
global governance where there are multifarious and overlapping sites of governance.?® There
needs to be a similar recognition, and attention given to, the overlapping and plural constituent
power within the devolution framework in the UK. The devolution legislation facilitates greater
democratic participation in local decision-making. The decentralisation of legislative and

executive power facilitates decision-making that improves representation of the interests,

priorities, viewpoints of those most directly affected at a local level. However, there needs to

2 Steven Wheatley, The Democratic Legitimacy cf International Law (Hart 2010) 90.

30 Aoife O’Donoghue, Constitutionalism in Global Constitutionalisation (CUP 2014) 54.

31 Martin Loughlin, ‘The Concept of Constituent Power’ (2014) 13(2) European Journal of Political Theory.

32 0’Donoghue (n 30) 201.

33 Samantha Besson, ‘Whose Constitution(s)? International Law, Constitutionalism, and Democracy’ in Jeffrey
Dunoff and Joel P Trachtman (eds), Ruling the World?: Constitutionalism, International Law, and Global
Governance (CUP 2009) 394.

31bid 399.

35 See eg O’Donoghue (n 30).
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be a de-territorialised conception of constituent power when considering human rights and the

voice that it gives to people, vis-a-vis the state, for shaping their lived experience.

Anthropomorphising England, Wales, Scotland, Ireland, and the UK by according each state
actor a voice through the devolution framework to represent the democratic will of the people
can only go so far in securing democratic legitimacy. There are cross-sections of groups with
specific characteristics and needs across the devolved nations who are not explicitly
represented in the devolution framework, but implicitly in the idea of protection of human
rights. People with disabilities, people capable of getting pregnant, victims of gender-based
violence and domestic abuse, children — these groups are not localised in one devolved
territory. The needs of these people cannot be differentiated depending upon which UK

territory they are located.

The human rights regime provides a process that invites engagement from plural perspectives.
At the core of the process of constituent power ignited by human rights are those with the lived
experiences for whom more is at stake. Those most directly implicated by the human rights
norms should be prioritised in the iterative process of norm creation. From this core, the process
moves out in concentric lines to people who level their own humanity on whether those human
rights protections are secured to people directly implicated. The constituent power
encompasses those indirectly affected. At its edges are those who feel the creation or
destruction of a collective identity depending upon whether human rights protection is granted
or not. In terms of the relationship between human rights and democratic legitimacy, human
rights is not merely a counter-majoritarian discourse. It shapes and defines the governance
order of a people and to which the people consent, reflecting the collective conscience and

identity.

Feminist utopian narratives provide alternative methods beyond the electoral system, the
legislature, to identify and manage the multiple and overlapping constituent power upon which
the state’s claim to legitimacy rests. It identifies ‘The People’ as a ‘series of persons in
dialogue, rather than a homogenous whole’.>® Ruth Houghton and Aoife O’Donoghue use Sally
Miller Gearhart’s The Wanderground as an illustration of identifying the constituent power

through bringing together ‘seemingly disconnected episodes the women had pieced together’

36 Ruth Houghton and Aoife O’Donoghue, ‘““Ourworld”: A feminist approach to global constitutionalism’ (2020)
9(1) Global Constitutionalism 38, 47.
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of what happened.?” All stories were collected, ‘however dramatic or mild, however heroic or
horror-ridden’. These past moments inform the identification of constituent power-holders.
Constituent power becomes something that is ‘tangible and experienced’ between people.>®
Another metaphor used to help understand this construction of the collective or constituent
power is taken from Naomi Alderman’s The Power wherein the women (re)discover that they
have a bar of static electricity in their collar bone and can give electric shocks. The separate
stories of a number of female characters, who do not know each other, and operate individually,
nodal characters, in different countries, collectively bring about change that results in a female-
dominated society.’® The force of the electricity, and therefore the ‘power’ is felt in the
interrelation between the person giving off the spark and the other receiving it. Electricity is a
powerful metaphor for a belief, instinct, empathy, sensibility that characterise the collective in
the constituent power and not necessarily those directly affected. The concept of constituent
power expressed here builds on this. It considers a process of constituent power ignited through
human rights standards, recognising those most affected but also wider groups of people
forming a collective whose identity and existence rely on the fundamental promises of the

human rights norm at issue.

Abortion reform in Northern Ireland exposed the deficiencies of the devolution framework in
failing to fully acknowledge the potential for overlapping constituent power in the devolution
context. It demonstrated the role that IHRL played in identification of constituent power vis-a-
vis the state. IHRL procedures, mechanisms, institutions and norms enhanced democratic
accountability by prioritising the voices of those directly implicated by the human rights norms

at issue.

4. DEMOCRATIC LEGITIMACY: ABORTION LAW IN NORTHERN IRELAND
Prior to reform, abortion law in Northern Ireland was highly restrictive. In England, Wales and
Northern Ireland, abortion was recognised as a criminal offence under sections 58 and 59 of
the Offences Against the Person Act 1861 (OAPA), as it is in common law in Scotland.*’

Sections 58 and 59 of the OAPA made it an offence to procure a miscarriage or assist in

37 Houghton and O’Donoghue (n 36) 52 citing Sally Miller Gearhart, The Wanderground ((The Women’s Press,
London, 1985) 24.

38 Tbid 55.

39 Tbid 53.

40 See eg, Jonathan Brown, ‘Scotland and the Abortion Act 1967: historic flaws, contemporary problems’ (2015)
Juridical Review 2, citing John Fenton (1761), reported in Burnett, A4 Treatise on various branches cfthe Criminal
law cf Scotland (Edinburgh: Archibald Constable & Co, 1811) 6; Patrick Robertson and Marion Kempt (1627)
Hume I, 186.
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As noted previously, the NIA tends to bifurcate the question of competence between the
Assembly and Westminster, on who gets to decide the content of the rules and provides
inconsistent answers to that question. It ignores other sources of information or democratic
input, or at least does not explain how that may feature in an Assembly or Westminster

intervention in a human rights issue.

The next section demonstrates how domestic human rights litigation and judicial review
facilitated democratic participation by identifying the constituent power which would be
affected by the law at issue. A process of identifying the constituent power took place in the
lead up to legislating (and continues in legislation and law-making) for abortion reform in
Northern Ireland. This was through its courts, its legislatures, administrative processes and
committees. Human rights litigation facilitated, and continues to facilitate, the identification of

the constituent power.”

Early Litigation
Feminist cynicism towards the law, and pursuing feminist demands through the courts through
judicial review, is justified. One need only look at the slow progress of abortion litigation over

the last 20 years to share this cynicism.

In the early 2000s, the lack of guidance for those providing abortion care was subject to
protracted litigation between the Department of Health, Social Services and Public Safety
(Department of Health) and the Family Planning Association of Northern Ireland (FPANT).%
The FPANI sought judicial review against the Minister of Health, Social Services and Public
Health in respect of their alleged failure to discharge duties under the Health and Personal
Social Services (Northern Ireland) Order 1972 for provision of adequate healthcare.’! The
applicants provided that women were not receiving abortions in Northern Ireland even when it
was legally permitted because of the lack of guidance on legality of abortion and chilling effect

on medical practitioners. They called for the Secretary of State to ensure that guidance was put

3 For further analysis on the identification of constituent power through human rights adjudication sec Jane M
Rooney, ‘The Democratic Function of Extraterritorial Human Rights Adjudication’ (2019) 6 EHRLR 623. In the
Matter cf an Application for Judicial Review by the Northern Ireland Human Rights Commission [2015] NIQB
96 (Re NIHRC 2015); In the Matter cf an Application for Judicial Review by the NIHRC [2017] NIQB 42 (Re
NIHRC 2017); (R (on the application cf A and b) v Secretary cf State for Health [2017] UKSC 41); Re NIHRC
2018 (n 50) ; Ewart’s (Sarah Jane) Application [2019] NIQB 88; In The Matter Cf An Application By Sarah Jane
Ewart For Judicial Review (Relief) [2020] NIQB 33.

0 Family Planning Association cf Northern Ireland v Minister ¢ f Health, Social Services and Public Scfety [2004]
NICA 39 (Re FPANI); See further Fiona Bloomer and Eileen Fegan ‘Critiquing recent abortion law and policy in
Northern Ireland’ (2014) 34 Critical Social Policy 109-120.

61 At the time of the hearing, the duties fell to the SOS as a result of the reintroduction of Direct Rule. See
further Articles 4, 14, 15(1) and 51 Health and Personal Social Services (Northern Ireland) Order 1972.
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in place so that women could safely access an abortion in Northern Ireland where it was legally
permitted. In that case, Nicholson LJ stated: ‘I am not saying that guidelines should be issued.
I am saying that the department ought to investigate whether guidelines should be issued, by
consulting the RCOG and the Royal College of Psychiatrists and the medical practitioners,
including GPs in Northern Ireland’.%” In this 2004 litigation we see a reluctance on the part of
Northern Ireland judges to compel the DoH to issue guidelines on existing legal grounds for
abortion so that women can seek abortions when it is legal to do so. The decision merely

requires an investigation into whether guidelines should be issued.

While the judicial decisions resulting from review were not satisfactory, the strategic litigation
did perform alternative valuable functions in pursuing feminist demands. When eventually
published, the 2013 Draft Guidance for medical professionals on the lawful termination of
pregnancy, from the Department of Health prompted ‘mainstream human rights
participation’.®®> Mairéad Enright, Fiona de Londras, and Kathryn McNeilly, write that feminist
activists saw human rights litigation as one tool amongst many at their disposal in order to
force the state to bring about legal change: ‘a stick to beat the establishment with’.%* Feminist
activists refused law’s respectability, and decentred law in their work. Strategic human rights
litigation provided sites for ‘politics by other means’, a means to an end, and legal change was

not an end in itself.%’

Human Rights litigation and Judicial Review

Susan Marks reminds us that democracy is not synonymous with elections. A procedural
conception, ‘centred on periodic elections which are free and fair and associated rights of
political participation’, falls short of a substantive conception that addresses equality

guarantees and other issues of lived experience of the people that fall outside power politics.®®

The Northern Ireland Human Rights Commission (NIHRC) litigation, challenging Northern
Ireland abortion law through the UK courts, told the stories of pain and violence inflicted upon

women and children as a result of that law.” The NIHRC argued that the prohibition of abortion

62 Re FPANI (n 60) para 155.
63 Catherine O’Rourke, ‘Advocating Abortion Rights in Northern Ireland: Local and Global Tensions’ (2016)

25(6) Social and Legal Studies 716, 730.

¢4 Linda Kavanagh quotation taken from Mairéad Enright, Kathryn McNeilly, and Fiona De Londras ¢ Abortion
activism, legal change, and taking feminist law work seriously’ (2020) 71(3) NILQ 1.

% Tbid.

%6 Susan Marks, ‘What has Become of the Emerging Right to Democratic Governance?” (2011) 22(2) EJIL 507.

67 See further, Brid Ni Ghrainne and Aisling MacMahon, ‘Abortion in Northern Ireland and the European
Convention on Human Rights: Reflections from the UK Supreme Court’ (2019) 68 (2) ICLQ 477; Lynsey
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in cases of FFA and sexual violence was a violation of a number of rights under the ECHR,
incorporated under the HRA: article 8, right to private and family life; article 3, right against
inhumane and degrading treatment and punishment, and torture; and article 14, right against
discrimination. The NIHRC forced the state, and the public, to acknowledge and take
responsibility for the law and political order. The litigation through the High Court, Court of
Appeal, and UKSC challenged the law by setting out the lived experience of that law through
the stories of affected women. The constituent power of the governance framework in question
was constructed through those stories and the sharing of these stories shook the conscience of
‘the people’. While the litigation did not result in a legal victory, it played a role in highlighting

the most harmful and violent encounters women and children faced with the law.%®

Sarah Jane Ewart’s story of the prohibition on abortion in cases of FFA was used to demonstrate
the lived experience of those who had to travel to England to access abortion in cases of FFA.%
Her story was set out in full by the High Court, Court of Appeal, and UK Supreme Court. Sarah
Jane Ewart was diagnosed with anencephaly which results in malformation of the brain and
renders the child incapable of an independent life outside the womb. She was refused an
abortion in Northern Ireland and had to travel at short notice and in great distress to England.
She had to have a scan every two weeks to ensure that the foetus continued to survive because
if the foetus had died inside her, then it had the potential to poison her. Her distress was
exacerbated by the fact that it could happen again if she were to become pregnant in the future.
Her choice was to either carry the baby and face the possibility that it would die before it was
born; a long and dangerous delivery knowing that the child would not survive; or go to England

to have an abortion, outside the security and familiarity of her own health care system.

Dawn Purvis, Programme Director of the Marie Stopes International provided two different
stories of the violence endured as a result of the law on reproductive rights in Northern Ireland.

Client B had been raped by her partner. She did not want any more children but her partner

Mitchell, ‘Reading narratives of privilege and paternalism: the limited utility of human rights law on the journey
to reform Northern Irish abortion law’ (2021) 72(1) NILQ.

% In the High Court, Judge Horner found a violation of article 8 in respect of lack of provision of abortion in cases
of FFA, rape and incest. The Court of Appeal did not find a violation of article 8 in this respect. However, it is
important to note that Lord Chief Justice Morgan found no violation because he reasoned that the existing regime
at the time could be read as allowing for abortion in cases of FFA, rape and incest through the use of section 3
HRA. The UKSC found obiter dicta that there was a violation of article 8 in respect of FFA, rape and incest. See
further, Rooney, ‘Standing and the Northern Ireland Human Rights Commission’ (n 50). The testimonies in this
section are taken from Re NIHRC 2015 (n 59) paras 24-29; Re NIHRC 2017 (n 59) paras 14-32; Re NIHRC 2018
(n 59) paras 85-91.

% AT made an affidavit on behalf of Alliance for Choice speaking about her experiences of the prohibition on
abortion in cases of FFA. Client A from Marie Stopes International also had an FFA. Her story was raised in the
Court of Appeal.
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abortion services under the Abortion Regulations 2020. The Department of Health believed
that they required executive committee approval in order to commission services.’® In light of
the fact that executive committee was withholding approval, the Department of Health
communicated to the Northern Ireland Office that commissioning would require the SOS to
direct action from the executive committee. Despite being made aware of these issues, the NIO
did not take action. The court found that the Department of Health had not done anything to
obstruct commissioning of services, that the executive committee had no executive power and
the SOS did not have the power to direct the executive committee under the 2021 regulations
as it was not a ‘relevant person’ against which action could be taken against for the purposes
of commissioning abortion.”” The court instructed the SOS to clarify to the Department of
Health that they did not require executive committee approval in order to commission abortion
services. On 19 May 2022, the SOS introduced further regulations, the Abortion (Northern
Ireland) Regulations 2022, and the Abortion Services Directions 2022, stipulating that
executive committee approval was not required for the Department of Health to continue with

commissioning.

Again, an affected individual with a different story broadens our understanding of who is
impacted by the lack of provision for abortion and how that impact affects their lives in
tangible terms. The deponent was a woman in her mid-40s, married with 4 children. She
resorted to early medical abortion with no medical assistance. At this time abortion was
decriminalised in Northern Ireland and the pregnant woman could not be prosecuted for
taking this action. She felt lucky that she had a supportive husband and money to pay for an

early medical abortion:

Nonetheless, having to deal with this unexpectedly and at short notice was extremely
stressful and I do wonder what it would be like for other women facing different
circumstances. I felt that it was deeply unfair that I could not access a service because
of where I lived and that I had to go through this without local clinical support and

ready access to after-care services if needed.”®’

Here we see a woman who sought abortion services because she did not want to have further

children. She made her own decisions on family planning. She highlighted those women who

T8 NIA, s 20, s 28A; Ministerial Code.

" Abortion (Northern Ireland) Regulations 2021 (SI 2021/365), 315 March 2021, Regulation 2(3). NIA, s 23(2)
vests in Ministers and Northern Ireland departments the right to exercise executive power.

8 Re NIHRC 2021 (n 77) para 4.
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would be more severely impacted by lack of commissioning, identifying a broader group of
people affected who simply want to exercise a right to reproductive autonomy and not have
further children. It also points to the importance of being able to access telemedical abortion in

the context of no commissioning of services on the ground.

Democratic legitimacy requires that the subjects of a governance order, the constituent power,
to have a say in the way they are governed. It is important that when constitutional lawyers
speak about how reform of abortion law came about in Northern Ireland, and its future
commissioning, that we remember the constituent power and their stories. A myriad of
individual standpoints inform the constituent power: they form ‘a unit, a conscious group’, a
community, and human rights litigation helped to facilitate an unearthing of that community.
There are transnational constituent powers within the UK that transcend devolved nation
territorial boundaries that can be identified around the processes of deciding the content of
indeterminate human rights norms. In this context the human rights regime provides a process
that invites engagement from plural perspectives. Those most directly affected should be
prioritised but others more indirectly affected contribute can form part of the process too. At
the edges of a constituent power are those who understand their identity as a collective as
connected with subscription to the core premises of the human rights norms at issue. Human
rights adjudication and mechanisms facilitated a joining together of narratives to produce a
picture of constituent power that is affected by the legal framework regulating reproductive

rights.

5. DEMOCRATIC LEGITIMACY: CEDAW
Section 9 of the Northern Ireland Executive Formation Act 2019 (NIEFA), ‘Abortion etc:
implementation of CEDAW recommendations’ was voted in by a majority of the House of
Commons in Westminster, 332 to 99 in favour of the amendment.?! Section 9(10) clarifies that
the CEDAW recommendations are those from the 2018 CEDAW inquiry report.®* This section
repealed sections 58 and 59 of the OAPA 1861 and required the Secretary of State for Northern
Ireland to direct action to commission abortion services. There was support for the proposition
that parliament should legislate to legalise abortion in cases of FFA and rape/incest, rather than

to legislate the CEDAW recommendations.®> It is considered here why the CEDAW

81 See further, Sheldon et al (n 46).
82 CEDAW Inquiry Report (n 6) paras 85 and 86.

% See further Claire Pierson and Fiona Bloomer, ‘Macro-and Micro-Political Vernacularisation of Rights: Human
Rights and Abortion Discourses in Northern Ireland’ (2017) Health and Human Rights Journal 173.
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requirements were better at that juncture in the iterative process for informing the content of
the new legal framework for abortion in Northern Ireland rather than ECHR standards. Whilst
the devolution framework distinguishes the ECHR and CEDAW, giving the former a higher
authoritative legal status, CEDAW constitutes a more democratic framework. It encompasses
a plurality of experiences of those most affected by anti-abortion laws. The ECHR does not
sufficiently acknowledge the lived experience of criminalisation and lack of abortion services.
Instead, it obfuscates any role it could potentially have in being a democracy enhancing
institution because it differs to the approach adopted by the outlier Member State against whom

proceedings are brought.

Article 31(3)(c) of the Vienna Convention on the Law of Treaties (VCLT) requires that ‘any
relevant rules of international law applicable in the relations between the parties’ be taken into
account in the interpretation of another treaty. lex specialis derogate legi generali, is a rule of
treaty interpretation that requires that the treaty provision that ‘approaches nearer to the point
in question’, applies over the more general rule.®® CEDAW and UNCRPD provide more
specific standards on reproductive rights and the rights of disabled people respectively. The
UNHRC General Comment No 36 demonstrates that the standards promulgated by CEDAW

and UNCRPD are recognised as providing best practice on abortion law.

Deficiencies of ECHR protection

The deficiencies of the ECHR protection of reproductive rights are well known amongst
feminist human rights scholars. For example, Lynsey Mitchell argues that the ECHR embodies
a paternalistic conception of reproductive rights seeing abortion as a privileged exception from
criminalisation. UK courts similarly adopt these paternalistic narratives. In both ECtHR and
domestic decisions, ‘women need to make sure they fit the characterisation of victimised and
desperate to invoke law’s paternalistic permission’. They must ‘position abortion as tragic but
necessary for particular worthy groups of women who can be portrayed as unfortunate

victims’.®

% Emmerich de Vattel, The Laws cf Nations, or, Principles cf the Law ¢f Nature Arplied to the Conduct and
Ajfairs cf Nation and Sovereigns, book 11, ch XVII, paras 311, 316 (1793).
8 Mitchell (n 67) 115.
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abortion in every instance except when there is a danger to the woman’s life, the requirement
to repeal this provision is implied. Second, the CEDAW committee recommends the provision
of abortion ‘at least’ in cases of a ‘threat to the pregnant woman’s physical or mental health,
without conditionality of “long-term or permanent” effects’;'!? provision of abortion in cases
of rape and incest''® and in cases of SFI, including FFA, ‘without perpetuating stereotypes
towards persons with disabilities and ensuring appropriate and ongoing support, social and
financial, for women who decide to carry such pregnancies to term’. '* Criminal arrests,
investigations and prosecutions had to cease in the interim of introducing this legislation.!!?
This was complied with through the introduction of a moratorium when Section 9(3) came into
force on 22 October 2019. Legislation also had to provide ‘evidence based’ protocols to health
professionals in provision of abortion in circumstances of harm to physical and mental health,
and provide continuous training.!'® The CEDAW inquiry report also recommended an
oversight mechanism which ensured that abortion was provided on these grounds and to ensure
enhanced coordination between the Department of Health and the NIHRC.''” Paragraph 86
makes recommendations, but in contrast to paragraph 85 does not characterise them as ‘urgent’.

The resulting regulations only address the urgent measures set out in paragraph 85 with much

further scope for further regulations regarding the recommendations in paragraph 86.

On 4 November 2019, the SOS launched a six-week public consultation, ‘A new legal
framework for abortion services in Northern Ireland’.!'® The Government response sets out the
range of views expressed and evidence gathered through the consultation process under each
element of the abortion framework, and the supporting rationale for the final decisions made.!!
The Abortion (Northern Ireland) Regulations (No 1) 2020 came into effect on 31% March
2020.!%0 They are the results of extensive consultation and detailed consideration of what the

CEDAW Inquiry Report requires for practical implementation.

112 Thid para 85(b)(i); Emphasis added.

113 Tbid para 85(b)(ii)).

114 Ibid para 85(b)(iii).

115 Tbid para 85(c).

116 Tbid para 85(d).

17 Ibid para 85 (f) provided the state must ‘Strengthen existing data-collection systems and data sharing between
the Department and the police to address the phenomenon of self-induced abortion’.

18 Explanatory Memorandum to the Abortion (Northern Ireland) (No. 2) Regulations 2020 (SI 2020/503).

119 The Government response is available at www.gov.uk/nio.

120 Abortion (Northern Ireland) Regulations 2020 (SI 2020/345), 25 March 2020; Abortion (Northern Ireland)
(No. 2) Regulations 2020 (SI2020/503), 13 May 2020 (2020 regulations). The Abortion (Northern Ireland) (No.2)
Regulations 2020 were made on 12 May 2020 and came into force on 14% May 2020. The Abortion Regulations
2 are materially identical to the Abortion Regulations 1 but corrections are made in the cross-referencing.
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objection is not permitted when the ‘treatment is necessary to save the life or to prevent grave
permanent injury to the physical or mental health of a pregnant woman’.!*> McGuinness notes
the absence of an obligation on the conscientious objector to refer on those who refuse to
provide care to other medical practitioners who will perform the abortion.!*® While not
explicitly referred to in the CEDAW Inquiry Report, the CEDAW committee imposes this

obligation on Member States in Recommendation 24.'%

A recent study has concluded that
‘many clinicians who report a religious affiliation are also supportive of decriminalisation
...and are willing to provide care, countering the assumption that those of faith would all raise

conscientious objections to service provision’.!?

This section addressed concerns regarding the legitimacy of implementation of the CEDAW
Inquiry Report. The recommendations prioritise the voices of those most affected by the law.
However, the consultation process did result in a dilution of those protections in order to take

into account other perspectives.

UNCRPD and CEDAW

Regulation 7 permits abortions in cases of SFI and FFA.'*® Abortion on the ground of SFI has
been met with challenges in the Assembly and the courts. A Private Members’ Bill, the Severe
Fetal Impairment Abortion (Amendment) Bill, was introduced to the Northern Ireland
Assembly on 16 February 2021. The Bill sought to remove the grounds for an abortion in cases
of SFI by amending the Abortion (Northern Ireland) (No. 2) Regulations 2020. Ultimately the
Northern Ireland Assembly voted against this Bill (Ayes 43, Noes 45). 1*% Abortion on the
ground of SFI was challenged by the Society for the Protection of the Unborn Child in judicial
review proceedings in the Northern Ireland High Court.!*! This section considers the attempts
to challenge introduction of abortion on grounds of SFI and the implications it has for
democratic legitimacy. It considers the role of the UNCRPD in prioritising and centralising the

voice of disabled persons and its interrelationship with CEDAW.

135 2020 Regulations (n 120) Regulation 12(3).

136 McGuinness and Rooney (n 121).

137 General Recommendation 24 CEDAW (specific para). Also note the UNHRC General Comment no 36.
138 (n=46, 51% Catholic; n=53, 45% Protestant).

139 2020 Regulations (n 120) Regulation 7.

140 See further Rough (n 111).

W SPUC (Society for the Protection ¢f Unborn Children) Pro—Life LID's Application and The Secretary cf State

for Northern Ireland and Northern Ireland Human Rights Commission, Equality Commission for Northern
Ireland and Rosaleen McElhinney Intervening and SPUC Pro — Life LTD Agpplication for Judicial Review and
The Minister cf Health for Northern Ireland [2022] NIQB 9.
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reconciled. Gunther Teubner and Andreas Fischer-Lescano.137 see the only realistic option to
combating fragmentation is to ‘develop heterarchical forms of law that limit themselves to
creating loose relationships between the fragments’.!*8A ‘weak compatibility between the
fragments’ is all that can be hoped for.!*” They propose a secondary set of ‘collision rules’ to
settle the conflict between separate legal regimes.'*® The separate IHRL regimes start from a
different epistemic point: UNCRPD prioritises the disabled person and CEDAW prioritises the
woman. Both systems force state acknowledgement and interaction with those subjectivities.
But this does not make them autopoietic or require a set of secondary collision rules. They do
not want to be instrumentalised to undermine the others’ lived experience. Reconciliation is

possible through a reflexive approach to democratic legitimacy.

IHRL, courts, and committees, contribute to the iterative process of deciding the content of
indeterminate IHRL obligations. The ECHR is anomalous with regional and international
human rights treaties in its deference to a small minority of states that prohibit abortion.
CEDAW and UNCRPD their expert committees provide more specific consideration of issues
arising in the regulation of abortion law than the ECHR. Paragraphs 85 and 86 of CEDAW are

a snapshot in the iterative process for working out the best abortion regime for Northern Ireland.

6. CONCLUSION
The current devolution legislation in Northern Ireland on compliance with IHRL is deficient.
The case study of abortion reform in Northern Ireland demonstrates the role that IHRL played
in enhancing democratic legitimacy in multi-level governance. It was shown that in order to
improve democratic legitimacy, people directly affected by criminalisation of abortion in
Northern Ireland were given priority and at the forefront of discussions on abortion law regime.
IHRL mechanisms played a role in platforming those stories vis-a-vis the state. The stories cut

through the sanitisation and ‘respectability’!"!

of the law and politics of the state and forced
the state to reckon with the violence encountered by women as a result of its law. It is not
merely those directly affected that we should identify as constituent power. The human rights
regime provides a process that invites engagement from plural perspectives. Those most

directly affected should be prioritised but others more indirectly affected can form part of the

148 Gunther Teubner and Andreas Fischer-Lescano, ‘Regime-Collisions: The Vain Search for Legal Unity in the
Fragmentation of Global Law’ (2004) 25(4) Michigan Journal of International Law 99, 142.

149 Thid 143.

150 Thid 148.

131 Enright et al (n 64).
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process too. At the edges of a constituent power are those who understand their identity as a

collective, connected with subscription to the core premises of the human rights norms at issue.

Devolved nations do not have the power to intervene in the governance of England when the
Westminster Parliament and UK executive fail to realise its human rights protections.!** The
UK state apparatus may even be accused of feeling threatened by the progressive approach
taken by a devolved nation in striving to comply with IHRL measures. It may take legal and
political measures to limit implementation of IHRL standards in devolved nations when the
UK government is not willing to incorporate the human rights standards to achieve the same
level of protection in England.!** Notwithstanding this double standard regarding oversight and
accountability for provision of human rights protection in the UK, THRL’s democracy
enhancing qualities should inform how we go about deciding the content of IHRL standards. .
Devolution politics should not form a barrier to this overall goal by obfuscating responsibility
through the devolution framework or undermining human rights by not allowing the devolved
or UK institutions from progressing with implementation. We need to prioritise inclusive
processes for deciding the content of those norms and ensure they are practically implemented

in order to enhance democratic legitimacy.

Abortion reform in Northern Ireland teaches us lessons about how we engage in effective
democracy enhancing processes. But the devolution legislation has at times formed a barrier to

this progress rather than a facilitator because of its lack of clarity on compliance with IHRL.

152 However, there are examples of Parliament drawing upon the best practice of devolved nations to inform
Westminster legislation. For example, Pre-legislative scrutiny committee of the Domestic Abuse Bill England and
Wales critiqued the Westminster Domestic Abuse Bill by comparing and contrasting with the Women, Domestic
Abuse, and Sexual Violence (Wales) Act 2015. For example, the committee noted that the Domestic Abuse Bill
differed from the Wales Act insofar as the Wales Act included all violence against women as well as domestic
abuse, placing its response to domestic abuse firmly into the context of its violence against women strategy,
whereas the Westminster Bill focused only on domestic abuse.

133 Reference by the Attorney General and the Advocate General for Scotland — United Nations Convention on
the Rights cf the Child (Incorporation) (Scotlana) Bill [2021] UKSC 42. See further the contribution of Kasey
McCall-Smith in this special issue.
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