Credibility Deficits, Memory Errors and the Criminal Trial
1: Introduction

Work on testimonial injustice has led to increased recognition that people can suffer a
credibility deficit due to aspects of their social identity (see, e.g., Collins 2000; Fricker 2007;
Mills 2007; Kidd and Carel 2014). When testimonial injustice occurs people are given less
credibility than they would otherwise when providing testimony due to the operation of
stereotypes about members of their perceived social group. Credibility deficits of this type can
occur within the criminal justice system, when eyewitnesses, claimants, defendants, or expert
witnesses provide testimony in criminal proceedings but their testimony is given less
credibility than it would otherwise due to the operation of stereotypes about their social

group.

Miranda Fricker (2007) draws attention to how credibility deficits can occur within the
criminal justice system in one of the primary cases that she uses to illustrate testimonial
injustice, that of Tom Robinson in To Kill a Mockingbird. Robinson is required to give
testimony in his defence at a criminal trial when he is accused of assault. Robinson is a Black
man in a racist society and, as such, is not treated as credible when he testifies to his
innocence. There are serious negative repercussions for Robinson, as he is found guilty when
innocent. In the To Kill a Mockingbird example, the credibility deficit that occurs is due to
prejudice on the part of the factfinders in the criminal trial. They do not believe the testimony
of a Black man due to prejudice against people of his racial group.

Prejudice is a crucial component of testimonial injustice on Miranda Fricker’s (2007)
extremely influential account. Testimonial injustice only occurs in the presence of social
identity prejudice. Prejudice is defined as ‘judgements, which may have a positive or negative
valence, and which display some (typically epistemically culpable) resistance to counter-
evidence owing to some affective investment on the part of the subject’ (p. 35). Therefore the
credibility deficits occurring within the criminal justice system that are highlighted by
Fricker’s discussion of testimonial injustice are those involving some resistance to counter-
evidence due to an affective investment of the person who is displaying prejudice.

In this paper, I argue that the focus on cases involving prejudice, while incredibly important,
has the potential to occlude various cases of credibility deficit that can have a significant
detrimental effect on the criminal justice system, leading to poor outcomes within this system
for members of negatively stereotyped social groups, and leading important and useful
testimony to be wrongly dismissed. My argument highlights previously unrecognised ways
that, even in the absence of prejudice, stereotypes can operate to cause the testimony of
members of some stereotyped social groups to be wrongly discredited within the context of
the criminal trial." These credibility deficits can produce harms that are epistemic, legal and
moral. Yet those focusing on credibility deficits that occur due to prejudice are unlikely to
give them due attention.

The discussion has the following stages. I first identify a type of credibility deficit that any
person can suffer simply due to the way that human memory systems operate. I then show
that people who are members of groups that are negatively sterecotyped as cognitively
unreliable, that is, as possessing a cognitive deficiency that makes them unreliable sources of

! Fricker recognizes that there can be credibility deficits in the absence of prejudice (2007, p. 21), but
denies that these are cases of testimonial injustice, arguing that they are the result of epistemic luck and
not injustice. My aim is to identify some cases of credibility deficit that occur in the absence of
prejudice that might be obscured by focus on cases that involve prejudice. Why should we think that
this might happen? The notion of testimonial injustice has been highly influential but the phenomena
discussed in this paper have not been.



knowledge, or untrustworthy are especially likely to suffer this type of credibility deficit. We
shall see that where people suffer the target credibility deficit due to stereotypes about their
groups, there are important similarities to standard cases of testimonial injustice discussed in
the literature. However, in a significant subset of cases, the credibility deficits occur in the
absence of prejudice, so these cases are not captured by the notion of testimonial injustice as
defended by Fricker. Focusing on testimonial injustice as originally conceived by Fricker
therefore obscures the importance of the types of cases discussed here. I argue that this calls
for one of two types of action to be taken: (a) expansion of the application of the notion of
testimonial injustice to include cases of credibility deficit occurring in the absence of
prejudice, or, preferably, (b) recognition of a previously unacknowledged type of epistemic,
legal and moral harm, sharing many characteristics with testimonial injustice, that occurs in
the absence of prejudice.

Before we begin, a note on terminology is required. Credibility deficit could be taken to mean
a number of different things. It might be thought that a credibility deficit in the technical
sense meant by Fricker only occurs when a person is stereotyped and it is as a result of the
stereotyping that they are given less credibility than would otherwise. Alternatively, it might
be thought that credibility deficits only occur where less credibility is given than is warranted
by the evidence available to the person making the credibility judgement. However, Fricker is
committed to credibility deficits being possible in the absence of stereotyping and where there
is good evidence in support of the credibility assignment that is made. For example, she
describes how the fictional character Lieutenant Columbo suffers a credibility deficit when he
lures those he is investigating into a false sense of security through his bumbling and
shambolic style. A person need not be stereotyping to judge Columbo to be lacking credibility
given that he is bumbling and shambolic. The judgement that involves a credibility deficit
could be well supported by the evidence that he is bumbling and shambolic. In this chapter
the label credibility deficit is used in a way consistent with Fricker’s definition, to apply to all
cases in which a person is treated as less knowledgeable, well-informed and reasonable than
they would be if the credibility assignment reflected their true knowledgeability, level of
well-informedness and reasonableness. Under this definition, a person can suffer a credibility
deficit in a situation in which the person judging them has good evidence in support of the
credibility assessment that they make (think again of the Columbo case). This definition of
credibility deficit leaves open the possibility that the phenomenon can occur in the absence of
prejudice, as a part of a rational response to evidence about the credibility of the person
assessed, a point which will become increasingly important later.

2: The Overcritical Juror Argument

Let us begin, then, by identifying the type of credibility deficit that is central to the current
discussion. The credibility deficit has been identified in previous work in which the
overcritical juror argument has been presented and defended (Puddifoot 2020). The
overcritical juror argument goes as follows.

Eyewitnesses are prone to making errors in their testimony due to the way that human
memory systems ordinarily operate. Human memory systems are fallible in ways that lead
people to have false? or distorted memories about past events, which make them susceptible
to making errors when sincerely testifying about what they have witnessed. For example,
human memory systems are prone to the misinformation effect: people form false

2 Some might balk at the suggestion that there can be false memories because they are committed to the
idea that memories are factive. I believe that there can be memories that are false and distorted but it is
beyond the scope of the current discussion to defend this point. For current purposes, I will use the
term ‘memory’ to apply to false and distorted mental representations targeting the past, following
common usage in the psychological literature on memory. However, those committed to the factive
view of memory can read the same points as referring to some memory-like mental state.



representations of details of events that they have experienced due to being influenced by
inaccurate information provided to them after the event by, for instance, other eyewitnesses or
suggestive police questioning (see, e.g. Loftus and Palmer 1974; Loftus et al 1978; Okado
and Stark 2005). The other eyewitness or police officer might, for example, supply the
witness with false information about the speed at which a car was travelling before crashing
into another vehicle. The eyewitness might then testify that they saw the car travelling at the
speed suggested by the false information supplied by the other person. Due to memory biases
like the misinformation effect, eyewitnesses are susceptible to misremembering some details
of a crime.

Factfinders are likely to infer on the basis of these errors that eyewitnesses are either
cognitively unreliable, in the sense that they lack a good supply of information about the
event, or untrustworthy, in the sense that they are motivated to deceive to ensure that a certain
verdict is achieved. Studies show that where an eyewitness provides details that are refuted,
reduced credibility is given to their testimony as a whole. This occurs even where the details
that are refuted are trivial (Borckardt et al 2003). Under such conditions, jurors are unlikely to
convict on the basis of the testimony (Hatvany and Strack 1980; Berman and Cutler 1996),
even where the details that were refuted were not crucial to any assessment of the guilt or
innocence of the suspect (Berman et al. 1995). Eyewitnesses are assumed, based on a small
number of trivial errors, to lack a generally good supply of true memories. What this means is
that errors like those made in the misinformation effect, which occur due to the ordinary
operation of human memory systems, can lead the whole of the testimony of an eyewitness to
be dismissed as lacking credibility.

It is perhaps understandable that factfinders reduce the credibility that they give to the whole
of an eyewitness’ testimony, choosing not to convict on the basis of the testimony, where
some details in the testimony are refuted. However, eyewitnesses nonetheless suffer a
credibility deficit when the whole of their testimony is given less credit than it would
otherwise due to them providing false details. More specifically, they suffer a credibility
deficit when the whole of their testimony is given less credit than it would otherwise due to
errors that occur due to them being subject to the misinformation effect. Why is this? Because
the misinformation effect occurs due to features of human cognitive systems that facilitate
being a good eyewitness. Rather than indicating that an eyewitness is unreliable and/or
untrustworthy, errors due to the misinformation effect simply indicate that the eyewitness has
ordinary human memory systems, found across the human species, which in fact play an
important role in the cognitive functioning that makes us good at being eyewitnesses.

The idea that memory errors can be the result of the ordinary operation of cognitive systems
that facilitate being a good eyewitness is complex and requires further explanation. The first
point to understand if that the misinformation effect, and other similar memory errors, are
now generally taken to be due to the constructive nature of human memory systems (see e.g.
Loftus 2005; Schacter et al. 2011; Michaelian 2013). Memory does not operate like a
storehouse, storing discreet and complete files of information about events which can be
retrieved at a later point, instead memory systems store traces of information about events
that are constructed into a representation of the past event at the point of retrieval. Take, for
example, my experience of meeting a friend at the park last autumn. If memory systems
worked like a storehouse, there would be a memory file stored somewhere inside me
containing complete information about the event. The memory file would contain information
about the date, time, and exact location of the meeting; information about which friend I met;
information about what we talked about; information about anything we ate or drank;
information whether I enjoyed the experience, and so on. In contrast, according to the
constructive view of human memory systems, there is no single file of information, the
individual pieces of information are distributed as traces of distinct information across the
cognitive systems responsible for memory. When I recall the meeting, my cognitive system



constructs a representation of the event, drawing on these traces of information to form a
plausible representation of the past.

This process of construction can lead to errors. In the process of construction traces of
information about different events can be combined to form false or distorted representations
of a past event. For example, when constructing a mental representation that I take to be a
memory of meeting in the park with my friend Mo, I might include details from another
meeting in a park with my friend Aria. [ might seem to recall that Mo brought a football and
we had a kick around when in fact it was Aria who brought a football when we met in the
same park in the summer. What is found in this example is an error in the process of memory
construction.

Under the constructive view of human memory, the misinformation effect is understood as an
error in the process of construction. In the misinformation effect traces of information about
more than one event are combined at the point of construction to form a single representation.
Traces of information about one’s personal experience of the event (e.g. a car crash one has
witnessed) become combined with traces of false information provided by testimony received
after the event (e.g. false information about the speed of the vehicles involved in the crash), to
produce a representation of the initial experience that reflects errors contained in the received
information. Therefore, the constructive nature of human memory systems is taken to explain
the target memory errors that are the result of the misinformation effect.

The second point to see is that the same feature of human memory systems that leads to the
misinformation effect—its constructive nature—also brings epistemic benefits (Puddifoot and
Bortolotti 2019; Puddifoot 2020). Epistemic benefits are features of a cognitive system that
facilitate the achievement of epistemic goals ‘including acquiring new true beliefs; retaining
and using relevant information; increasing the coherence of a set of beliefs; and gaining
understanding’ (Puddifoot and Bortolotti 2019). Authors in debates over the constructive
nature of human memory systems identify different functions of constructive memory
systems, each of which bring epistemic benefits.

For some constructivists, who are defenders of the mental time travel view, constructive
memory systems perform the function of allowing people to engage in mental time travel, or
the projection of the self into the future (Tulving 1985; Suddendorf and Corballis 2007).
Similarly, defenders of the constructive episodic simulation hypothesis argue that constructive
memory systems facilitate the flexible simulation of future events; that is, they allow people
to make predictions about novel future events by drawing on a variety of past experiences
(Schacter and Addis 2007, see also Schacter et al. 2007, 2011). Simulationists in philosophy
claim that remembering simply is simulating a more or less accurate representation of a past
event (Shanton and Goldman 2010; Michaelian 2011, 2016a, b). According to each of these
views, the constructive cognitive systems underpinning memory are responsible for both
recollection of the past and the projection of oneself, through imagination, into the future. As
the future rarely exactly resembles the past, it is extremely useful for these cognitive systems
to be able to draw from various different past experiences to make predictions about a future
event (to time travel into the future or simulate the future). For example, I might want to
predict what it will be like meeting Aria in the park in the autumn. To make this prediction, it
would be useful to draw on details of the event of meeting Mo in the park, because I met him
in the Autumn, but also, of course, important to draw on details of what it was previously like
to meet Aria. The constructive nature of human memory systems facilitates this by storing
information in the form of traces that can be re-combined in various ways to construct a
representation of the future event.

The constructive nature of the cognitive systems underpinning memory thus brings distinctive
epistemic benefits. The ability to predict the future allows people to put themselves in a good
position to gain further knowledge and understanding about future events and their



consequences. Consider, for instance, a scientist who can predict the outcome of an
experiment. She can ensure that she is prepared with appropriate measuring tools, tools for
statistical analysis, and so on. If she can predict problems that might occur during the
experiment then she can be prepared to solve those problems. She can therefore eventually be
in a good position to gain scientific knowledge due to being able to flexibly predict the future.

On an alternative account of the functions of constructive memory systems, Felipe De Brigard
(2014) argues that constructive memory systems perform a broader function than simulation
of the future: rather than only simulating the future, the memory system simulate what might
have happened and what might happen in the future. The simulation of hypotheticals of this
type brings epistemic benefits. It facilitates the imagination of events that have not yet been
experienced. It is therefore a source of knowledge about what events might happen. It also
makes tractable the otherwise intractable computational task of considering possible
outcomes by focusing attention on outcomes that are likely to happen or to have happened,
thus increasing the chance that correct judgements are made about what might happen or have
happened.

The third thing to note is that these epistemic benefits brought by humans having constructive
memory systems contribute to us being in a generally good position to provide high quality
testimony in criminal trials. Consider what is required to provide high quality testimony.
Among other things, someone who provides high quality testimony is likely to (i) focus close
attention on features of the crime as it occurs, and (ii) identify details of the crime that will be
relevant to future criminal investigations. Take the example of a car crash in which one driver
is criminally responsible. Someone who is a good eyewitness is likely to have attended
closely to the crash as it was occurring and to have identified which features of the crash will
be relevant to future investigations (the speed of the cars, the appearance of the cars, any
traffic violations committed, etc.). They might even note down information about these
features to ensure that they can supply accurate and relevant information about the event at a
later time.

Both (i) and (ii) are facilitated by constructive memory systems. One will only be able to
attend to relevant features of a crime and to identify which features will be relevant to future
investigations if one can successfully predict the future, by engaging in mental time travel,
simulating the future, or engaging in general hypothetical thinking. For example, if one
cannot predict that two cars are likely to crash when one sees that one of the cars is being
driven erratically then one is unlikely to attend to the crash in the ways that would make one a
good eyewitness to the crash. One will only be able to accurately predict novel crimes, which
have not occurred in exactly the same way before, if one can draw flexibly from information
about various past experiences that are relevant. For example, one might not have
experienced two cars colliding at exactly the speed and location as the crash one is currently
witnessing. However, if one can draw on experiences of crashes experienced elsewhere
(perhaps in fiction), or at different speeds (perhaps one has been personally involved in a slow
collision in the past), combining these experiences to creatively simulate what is likely to
happen in the current crash, then one is more likely to predict what will occur in the current
scenario. As constructive memory systems facilitate successful prediction of the future,
including novel events in the future, they facilitate being a good eyewitness.

We now have reason to think each of the following. First, the misinformation effect is caused
by the ordinary operation of constructive human memory systems. Second, the constructive
nature of human memory systems brings epistemic benefits, i.e. facilitating the successful
prediction of the future, including novel events, through creative thinking that involves
selectively imagining only events that are likely to happen. Third, the epistemic benefits
associated with constructive memory systems facilitate people being generally good
eyewitnesses. The combination of each of these points suggests that a person can make errors
due to the misinformation effect, supplying testimony including errors, but nonetheless be a



very good eyewitness. In fact, the errors can be due to the ordinary operation of cognitive
systems that otherwise put the eyewitness in a very good position to gather and supply high
quality testimony about a crime. Rather than showing that the eyewitness is generally
unreliable, errors in testimony that occur due to the misinformation effect simply illustrate
that the eyewitness has ordinary constructive human memory systems, which facilitate
humans being generally good eyewitnesses.

The constructivist explanations of our target memory errors thus suggest that those testifying
in criminal courts can suffer a credibility deficit.* They can supply testimony that is generally
accurate and otherwise of high quality, and which could increase the chance of a correct
verdict being made if it were taken seriously, but the testimony can be dismissed due to a
small number of errors contained therein. The errors can be wrongly taken to be indicative of
the testifier being cognitively unreliable or untrustworthy when they are actually indicative of
the ordinary operation of cognitive mechanisms that facilitate the testifier being a good
eyewitness.

3: Stereotypes and the Overcritical Juror

Members of any social group could experience the credibility deficit identified in section two.
All human beings have constructive memory systems, so any of us could be subject to the
misinformation effect. We could make errors due to being supplied with false information
about an event we have experienced. These errors might wrongly be taken to be indicative of
a general lack of reliability or trustworthiness, leading to a credibility deficit. However, this
section illustrates how members of certain social groups, whose social groups are stereotyped
as unreliable or untrustworthy, are especially likely to suffer a credibility deficit of this type.
Moreover, they are likely to suffer this type of credibility deficit where others might avoid
doing so. Support for these claims comes from a body of psychological research studying
how stereotypes impact cognition.

Some social groups are stereotyped as lacking the cognitive capacities that are required to
provide high quality testimony in a criminal court. The types of cognitive abilities that are
associated with providing high quality testimony include the ability to comprehend situations
witnessed, the ability to store, retain and retrieve information in memory, and the ability to
articulate what is experienced and remembered. Members of social groups like children,
people with learning disabilities, and older people are stereotyped as lacking these abilities.*
Other social groups are stereotyped as being untrustworthy and likely to deceive, e.g. ethnic
minorities, immigrants, and certain religious groups like Muslims.

Psychological research on how stereotypes impact cognition suggest that the testimony of
members of these social groups is especially likely to be given less credibility than it deserves
when minor errors are present. Stereotypes have been found to distort responses to evidence,
such as evidence of errors in a person’s testimony, in a number of relevant ways.

3 The focus in previous work has been on eyewitnesses, but others providing testimony could be
subject to similar effects, as long as they have personally experienced a crime and been exposed to
misleading information after the experience.

4 It might be objected that some of these generalisations are not stereotypes because they are legitimate;
for example, children at times have poorer abilities to comprehend situations, so it might be thought to
be correct to associate children with poor comprehension. However, stereotypes are here being defined
neutrally rather than normatively, as mental states that associate perceived members of some social
group or group more strongly than others with certain characteristics. This definition applies to cases in
which stereotypes are rationally formed and reflect reality, rather than only applying to inaccurate or
poorly formed generalisations. This definition of stereotypes is the definition adopted by Fricker (2007)
in her work on epistemic injustice, and is commonplace in cognitive science (for further defence of the
adoption of this definition of stereotypes see Beeghly 2015 and Puddifoot ms).



The first relevant line of research suggests that stereotypes can operate to ensure that
factfinders notice and remember errors in the testimony of those who are members of groups
stereotyped as cognitively unreliable or untrustworthy. Experimental participants have been
found to notice features that are consistent with stereotypes and to subsequently better
remember them if they stereotype than if they do not (e.g. Cohen 1981; Stangor 1988;
Signorella and Liben 1984; Bodenhausen 1988; Levinson 2007).° Stereotype-congruent
memory effects, where features that are consistent with a stereotype are well remembered,
have been found to be especially common under conditions of high cognitive load (Srull
1981; Hastie and Kumar 1979, Hastie 1981), where a task is demanding because there is a
large amount of information to process (Hastie and Kumar 1981; Rojahn and Pettigrew 1992;
Stangor and McMillan 1992), and under time constraints (Djiksterhuis and van Knippenberg
1995; Rojahn and Pettigrew 1992; Stangor and McMillan 1992). Factfinders are likely to find
themselves under these conditions within the context of a criminal trial: they have to process
a large amount of information about the crime, suspects, witnesses, and so on. They have to
process the information under conditions of high cognitive load and with time constraints
imposed by the criminal process. Factfinders are therefore likely to undergo stereotype-
congruency effects and remember errors made by members of groups stereotyped as
cognitively unreliable and untrustworthy. As the memory of these errors can lead to the
conclusion that a testifier is generally unreliable and untrustworthy, stereotypes can operate to
produce credibility deficits. Where people who are not members of social groups that are
stereotyped as unreliable or untrustworthy might evade the judgement that they are generally
unreliable or untrustworthy, because their errors are not noticed or not remembered,® those
who are members of such groups can be wrongly judged in this way due to others
stereotyping them.

A second line of relevant research suggests that stereotypes can lead ambiguous evidence
about an individual to be interpreted in a way that is consistent with a stereotype rather than
as it should be interpreted: as ambiguous (Duncan 1976; Sagar and Schofield 1980; Devine
1989; Gawronski, Geschke, and Banse 2003). What this means for the case of the errors in
testimony that are being discussed in this paper is that they are likely to be interpreted as
being examples of cognitive unreliability or untrustworthiness when they are made by people
who are members of social groups stereotyped as unreliable or untrustworthy. The evidence
of the errors in testimony is ambiguous: it could be interpreted in various ways, including as
simply being evidence of ordinary memory error that is consistent with an eyewitness being
generally reliable. However, due to the operation of the stereotype, for example, of older
people or immigrants, the errors are likely to be interpreted as evidence of unreliability or
untrustworthiness, producing the credibility deficit associated with the overcritical juror
effect.

The final relevant line of research suggests that where a stereotype is in operation behaviours
can be taken to be expressions of the wider dispositions of a person when they might
otherwise be taken to be the result of local features of the situation (Duncan 1976;
Sanbonmatsu, Akimoto, and Gibson 1994). The research suggests that where stereotypes are
in operation, they can lead behaviours to be explained in terms of the group membership of
the individual. Stereotyped individuals can be assumed to have some traits due to their social
group membership. These traits are taken to explain their behaviour. How does this research
apply to the issue at hand? Where stereotypes are in operation, errors in testimony that are

5 For more on how this type of effect can lead to injustices see the discussion in Puddifoot
(forthcoming) of mnemonic injustice.

¢ The same literature suggesting that people’s errors are more likely to be remembered if they are
fitting with stereotypes about those people’s social groups suggests that errors made by people of other
social groups, not stereotyped as cognitively unreliable or untrustworthy, are less likely to be
remembered. This suggests that there will be cases where a person’s errors are remembered when the
errors of people from other social groups would be forgotten.



due to the ordinary operation of constructive cognitive mechanisms could be wrongly
explained in terms of there being traits that are possessed by the individual—traits such as
general unreliability and untrustworthiness—due to their social group membership. For
example, errors made by older people might be explained in terms of older people simply
being unreliable like that. As a consequence, all or a large part of their testimony might be
unduly dismissed.

There are thus various lines of research on the psychology of stereotyping that suggest that
members of social groups stereotyped as cognitively unreliable or untrustworthy can suffer
the credibility deficit outlined in section two due to the operation of stereotypes of members
of their social group. Their errors can be especially likely to be noticed and remembered
where the errors of others would not have been; the errors can be taken to provide
unambiguous evidence of unreliability or untrustworthiness when they would otherwise be
correctly judged to be ambiguous; and the errors can be taken to be explicable in terms of
traits (cognitive unreliability or untrustworthiness) of the individual possessed due their social
group membership when they would otherwise not be. Within the context of the criminal trial,
then, stereotypes can operate to produce credibility deficits like that described in the
overcritical juror argument.

4: A practical example

It is worthwhile illustrating the argument from section three through an example. Dennis is an
elderly man living in a residential care home due to his physical disabilities. He is cognitively
able. He notices that a staff member in the residential home has been acting suspiciously,
entering the rooms of other residents when they are asleep and leaving with items that he did
not enter with. Over time, items are reported missing from numerous rooms. Enough evidence
is gathered for the case to go to trial with the staff member Dennis suspects being tried for
theft. Dennis provides a witness statement to the police and then in court, testifying about
what he has seen. His testimony is generally reliable. However, he is asked to provide details
of the times of the day when he saw the suspect entering the rooms of other residents. He
misremembers these details due to having spoken to another resident who has given him false
information about the times at which the suspect had been operating. The factfinders in the
criminal case are made aware of this error. The factfinders have some awareness of how
people can make small memory errors while being generally reliable. However, they also
possess a stereotype associating older people with being cognitively unreliable. They are
therefore struck by his memory error. When they assess the weight that they should give to
his testimony, they remember the error when they would otherwise not do so. They interpret
the error, which is ambiguous between being an error due to the ordinary operation of
cognitive systems and evidence of wider unreliability, as evidence of the latter. They take the
error to be due to a broader set of dispositions towards cognitive unreliability that Dennis
possesses due to his age. The factfinders each conclude that Dennis’s testimony as a whole
should be dismissed due to its general unreliability.

This case has been constructed for the sake of the current discussion, but there is little reason
to doubt its plausibility, or that cases of this type are relatively commonplace. Members of
groups who are stereotyped as cognitively unreliable are often vulnerable to being victims of
crime. They are likely to be giving testimony about crimes they have experienced as well as
being stereotyped as cognitively unreliable.” As human beings, members of this type of group

7 Given the existence of hate crimes against groups stereotyped as untrustworthy, such as immigrants
and Muslims, they are similarly likely to be victims of crime while being stereotyped as untrustworthy.
This an important issue that deserves more attention but henceforth my focus is on cases where people
are stereotyped as cognitively unreliable and suffer a credibility deficit due to this stereotype because
these are most plausibly examples of credibility deficits in the absence of prejudice. I take it that where



are susceptible to making errors due to the misinformation effect. Therefore, they are likely to
be given less credibility than they deserve when providing testimony due to the combination
of them making errors due to the misinformation effect and being stereotyped.

5: Overecritical Jurors and Testimonial Injustice

We now have good reason for thinking that stereotypes make already vulnerable individuals
especially susceptible to suffering the credibility deficit present in the overcritical juror effect.
This phenomenon can have a significant impact on the outcome of criminal trials, by leading
testimony that could be decisive to be denied the credibility that it deserves. It is therefore
important for those seeking to improve the criminal trial that there are the conceptual tools
required to understand the phenomenon. One place where we might look for these conceptual
tools is in the literature on testimonial injustice. This literature focuses on how members of
stigmatized and marginalised groups can suffer credibility deficits due to stereotypes about
their social group. However, as we shall see in this section, the target phenomenon does not
fit neatly in the category of cases of testimonial injustice: a significant subset of cases in
which the phenomenon occurs do not count as cases of testimonial injustice because they do
not involve prejudice.

As already noted, testimonial injustice occurs when members of a stigmatized or
marginalized group suffer a credibility deficit due to the operation of a stereotype relating to
their social group. We have seen that the target cases as described in sections three and four
share this feature: a credibility deficit occurs due to the operation of a stereotype relating to
the social group of a testifier. In both the standard cases described in the testimonial injustice
literature and our target cases people are incorrectly taken not to be knowers due to their
social group membership. In addition to this, in both the cases of credibility deficit described
in sections three and four and standard cases of testimonial justice, there are epistemic harms
to the person stereotyping and epistemic, ethical and practical harms to the person who is
stereotyped.

There are epistemic harms to the person stereotyping in each of the cases of credibility deficit
because knowledge that a speaker conveys via testimony is not transmitted from the speaker
to the hearer, ‘knowledge that would be passed on to a hearer in not received’ (Fricker 2007:
43). In the cases described in sections three and four, important information relevant to the
verdict in a trial is not transmitted to the factfinder from the testifier because the factfinder
does not recognise the knowledge as such.

There are also epistemic harms to the person stereotyped in standard cases of testimonial
injustice. Fricker describes how a speaker can be ‘wronged in her capacity as knower’ (2007:
1), when a credibility deficit occurs due to the operation of stereotypes. The speaker is
dishonoured because their sincerity or competence is attacked when, due to their social
identity, they are treated as lacking knowledge that they possess (Fricker 2007, p. 46). Fricker
describes the wrong as ‘something that can cut deep’ (Fricker 2007, p. 46) because it involves
‘being insulted, undermined or otherwise wronged in one’s capacity as a knower’ (Fricker
2007, p. 46) which is ‘a capacity essential to human value’ (Fricker 2007, p. 46). We shall
return (in section 6) to the question of whether those who suffer the credibility deficits
described in sections 3 and 4 are wronged by those who misjudge their credibility. It is clear,
however, that those who are treated as if they lack knowledge that they could deliver within
criminal proceedings due to their social identity can feel insulted or undermined. It could ‘cut
deep’ when, for example, an elderly person, person with learning disabilities, immigrant, or
Muslim is treated as if they lack knowledge because of their social status and small memory
errors that they display. They could quite reasonably feel that their ability to possess

people are stereotyped as untrustworthy, as having a motive to deceive, this is likely to be due to
prejudice.



something of fundamental human value—i.e. knowledge—is being questioned. These are
significant epistemic harms. For example, when Dennis is denied credibility, and treated as
incompetent, due to his age, he is likely to be deeply hurt, wounded and feel disrespected by
this.

There are also secondary epistemic harms associated with testimonial injustice (Fricker 2007,
pp- 47-8). If a person is aware that their testimony has been undervalued, they can come to
doubt their intellectual abilities and therefore lose knowledge that they already possess.
Moreover, they can lose their motivation to engage in epistemic projects, and fail to gain new
knowledge that they would otherwise have gained through these projects. Where testifiers in a
criminal trial are aware that factfinders are not giving due credit to their testimony they can
suffer these epistemic harms.

There are further secondary practical harms that are identified with testimonial injustice. For
instance people can be denied career opportunities due to their contribution at work not being
given the credit it deserves (Fricker 2007). Or, in the example from the testimonial injustice
literature with the most intimate link to the current discussion, a defendant like Tom
Robinson might be wrongly convicted due to their testimony not being treated as credible
(Fricker 2007). These cases involve an injustice with serious practical consequences. In the
cases that are the target of the current discussion—cases in which testimony is dismissed in a
criminal trial due to evidence of a limited number of memory errors—there are risks of
similar injustices and practical harms. People can be denied the justice that would have been
afforded by the criminal justice system if their testimony had been taken seriously. And in
some cases (think, for example, of a person testifying about their personal experiences of
domestic abuse) they will be made vulnerable to further victimisation due to the perpetrator of
a crime being free to commit further crime.

What should we conclude on the basis of these observations? One conclusion that we might
draw on the basis of this discussion is that the conceptual tools provided within discussions of
testimonial injustice can be applied in cases of the sort outlined in sections three and four. It
might be thought that we find testimonial injustice in cases where the testimony of members
of stereotyped groups is unduly dismissed due to memory errors that would otherwise be
forgotten or rightly interpreted as ordinary errors to which we are all susceptible due to the
fallibility of human memory systems. The credibility deficits in such cases could be criticised
as cases of testimonial injustice. The problem with this conclusion is that the notion of
testimonial injustice, as developed within Fricker’s framework, does not apply to a significant
subset of our target cases.

The relevant cases are those in which prejudice is not responsible for the credibility deficit.
Recall that Fricker’s testimonial injustice is underwritten by prejudice, and prejudice is
defined as involving resistance to counter-evidence ‘owing to some affective investment on
the part of the subject’ (2007, 35). A subset of cases of the type of credibility deficit described
in sections three and four occur without prejudice as so defined.

First of all, some of the cases occur in the absence of a resistance to counterevidence. A
person may harbour a stereotype of members of a certain social group that is well supported
by their experience. For example, they might harbour the stereotype older people are less
cognitively reliable than younger people, and this might be supported by their experiences of
older and younger people. The stereotype might even be said to be in some sense accurate and
to reflect the social reality.® The person might apply the stereotype sensitively; being open to

8 Again, for a defense of the view that stereotypes can be accurate or inaccurate see Beeghly 2015. For
a description of how accurate stereotypes can produce the types of errors made by the factfinder in
Dennis’ case (e.g. viewing ambiguous evidence as unambiguous) even if they are applying an accurate
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the possibility that specific members of the target stereotyped social group are highly reliable,
and only applying the stereotype when evidence of unreliability is present. But they might
find evidence of unreliability in the form of memory errors that occur due to the operation of
constructive nature of human memory systems. Here, they could respond reasonably to the
evidence that they have experienced rather than displaying a resistance to counterevidence
both when they form the stereotype and when they conclude that the whole of a person’s
testimony should be dismissed.

Second of all, the types of cases outlined in section three and four can occur in the absence of
an affective investment on the part of the hearer. A factfinder does not need to be affectively
invested in finding people of a certain group to be cognitively unreliable for them to respond
to evidence of memory errors in a way that is consistent with a stereotype of cognitive
unreliability.

Take, for instance, a factfinder responding to Dennis’s testimony. The factfinder notices and
remembers errors made in Dennis’s testimony due to the operation of a stereotype associating
older people with cognitive unreliability. She then interprets the errors as fitting with Dennis
being cognitively unreliable, and explains the errors in terms of the Dennis possessing the
trait of cognitive unreliability due to his age. Dennis suffers a credibility deficit because all of
his testimony is dismissed. The factfinder suffers an epistemic harm by failing to receive
knowledge Dennis conveys. Dennis suffers a primary epistemic harm through the insult, and
feelings of being wounded and disrespected that come with being treated as lacking the ability
to give knowledge, and a secondary epistemic harm by losing confidence in his own cognitive
abilities. Dennis does not succeed in seeing justice done, so suffers a practical harm. Many
hallmarks of testimonial injustice are present.

The factfinder does not, however, interpret and explain Dennis’s errors in the way that leads
to the credibility deficit due to prejudice. The factfinder has no affective investment in
judging Dennis in particular, or older people in general, to be unreliable. Meanwhile, the
factfinder displays no serious epistemic dysfunction in possessing or applying the stereotype
of older people in this case. The stereotype that the factfinder harbours reflects their
experiences of some older people being relatively less cognitively reliable than others. The
factfinder applies the stereotype in a sensitive way: being aware that specific older people are
highly reliable, and only applying the stereotype when evidence is present that seemingly (but
falsely) suggests that Dennis is unreliable. The stereotype is applied in Dennis’s case because
there seems to be evidence of unreliability, i.e. the errors present in Dennis’s testimony. In
this type of case, a phenomenon that is extremely similar to testimonial injustice occurs but
there is a lack of an epistemic dysfunction that occurs due to an affective investment on the
part of the hearer, so the concept of testimonial injustice as developed within Fricker’s
framework does not apply.

Our focus so far has been on cases of credibility deficit in the absence of prejudice that can
occur within the context of a criminal trial. But it is worth noting that these cases are
representative of a far wider range of cases in which credibility deficits occur in the absence
of any resistance to evidence that occurs due to an affective investment on the part of a
hearer.

Take the following case from a mental health context. Abdi Sanati and Michalis Kyratsous
(2015) present the case report of J.N., a young Ghanaian lady who presents with psychotic
phenomena when two weeks post-partum. Included in her symptoms are a general mistrust,
persecutory delusions and hallucinations. At first J.N. would only speak to her partner but
over time her delusions reduced in intensity, she showed increased insight into her condition,

stereotype see Puddifoot 2017 and Puddifoot ms. For a defense of the comparative view of stereotypes
see Puddifoot ms.

11



and her attitude towards her persecutory ideas began to change. J.N. then started to become
distressed about her relationship with her partner, for example, begging him to come to visit
her, and saying that he would come back to her eventually. The clinical team determined on
the basis of this behaviour that J.N.’s delusional system had developed. J.N. took the team’s
response to show that they wanted to portray her as ‘the crazy one’, and her condition
worsened. She started to accuse the nurses of having a relationship with her partner and she
was judged to have delusional jealousy. Eventually, however, it became clear that J.N.’s
partner had left her for another woman, as in their culture a man was allowed to leave their
partner if she started behaving in an erratic way. In this case, J.N. suffers a credibility deficit.
Her testimony—expressing knowledge that her partner has left her—is judged to be less
credible than it really is and this is plausibly due to a stereotype about people with her
condition: that they are irrational and/or disconnected from reality.

Sanati and Kyratsous (2015) conclude that J.N.’s case involves testimonial injustice.
However, there is good reason to question this analysis. The clinical team who make the
judgement that J.N. does not really know that her partner has left her are not responding in a
prejudiced way. They are described as distressed by J.N.’s seemingly worsening condition
rather than having an affective investment in dismissing what she says. Moreover, they do not
display any obvious epistemic dysfunction when they respond to evidence of J.N.’s distressed
testimony about her partner’s infidelity, applying the generalisation that people with her
condition are disconnected from reality, and concluding that her testimony is not reliable
(Jefferson ms.). They are making a seemingly reasonable response to the evidence (a) that she
is displaying psychotic symptoms associated with delusions, and (b) that the content of her
thought that her partner has left her is consistent with delusional jealousy.

What we have found, then, is that there is a subset of cases of credibility deficit due to the
operation of stereotypes, which occur both inside and outside of the context of the criminal
trial, that are similar in many respects to cases of testimonial injustice—bringing about the
same types of epistemic, legal and moral harm—but which occur in the absence of affective
investment and serious epistemic dysfunction on the part of the hearer, and therefore are not
properly classified as cases of testimonial injustice as it is currently defined in the literature.

6: Outlining a New Form Epistemic Injustice Can Take

What we have identified in section five is a phenomenon that is extremely similar to standard
cases of testimonial injustice, leading vulnerable members of society such as older people,
children and people with learning disabilities to be susceptible to the harms associated with
testimonial injustice due to the application of stereotypes relating to their social identity.
However, we have found that the conceptual resources provided within existing discussions
of testimonial injustice do not capture the phenomenon.

The problem is even more serious than this, however. It can be especially difficult to identify
what is wrong in cases of credibility deficit like those outlined in sections three to five.
People seem to be making reasonable responses to the evidence that they have available to
them and lack any negative affective investment. As a result, it would be tempting to dismiss
the cases as unproblematic, unimportant or impossible to tackle. If people are doing the best
that they can do, the latter thought goes, then there can be little good in focusing on the
mistakes that they are making. In other words, the very idea that the hearers in the target cases
are not committing testimonial injustice could be taken to show that we should not focus
efforts on tackling their behaviour. It might be argued that we should focus on cases of
testimonial injustice because these are the cases in which hearers are doing something clearly
problematic, important, and that can be corrected.
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Two types of response are available at this point. It might be argued that the application of the
notion of testimonial injustice should be expanded to capture the target cases.” The stipulation
that a credibility deficit only counts as a case of testimonial injustice if it is the result of
prejudice could be dropped. Alternatively, it could be accepted that there is a form of
epistemically, politically and morally harmful credibility deficit that is closely allied to
testimonial injustice but importantly distinct because it occurs in the absence of prejudice.
Either of these responses would facilitate criticism of cases where there is a credibility deficit
that inflicts significant harm in the absence of prejudice. Such cases could either be criticised
on the basis that they are cases of testimonial injustice (on the expanded notion of testimonial
injustice) or on the basis that they instantiate the closely allied form of credibility deficit.

There is good reason, however, to prefer the introduction of new conceptual resources to
capture cases of credibility deficit that occur due to stereotypes but in the absence of
prejudice. Rather than labelling these as cases of testimonial injustice, we should
acknowledge their distinctiveness, recognising that there is a distinctive form of harmful
credibility deficit that has not previously been acknowledged in the literature. It is important
to be able to clearly distinguish cases in which people suffer credibility deficits due to
prejudice from those in which credibility deficits occur in the absence of prejudice while
recognising that both are harmful and worth tackling. The distinction allows us to recognise
how there can be cases of low or no fault credibility deficits—cases where the hearer giving
an inappropriately low level of credibility is not at fault, epistemically or morally, in the same
way as hearers perpetrating testimonial injustice. It provides a lens through which people can
see how they and other people are potential perpetrators of harmful credibility deficits even
where there is seemingly good evidence in support of their credibility judgements and where
they lack any affective investment in the judgements of credibility that they make. Put
another way, the introduction of new conceptual resources could signal how a hearer can
inflict significant epistemic, legal and moral harms like those associated with testimonial
injustice while responding to the evidence in a way that could easily be viewed as fair and
just rather than as unjustly wronging the speaker.

7. Conclusions

We should be alert to how people can suffer credibility deficits that bring significant
epistemic and practical harms due to their membership of stereotyped social groups even in
the absence of prejudice on the part of the hearer. The argument in this paper presents an
example of how this can happen in the context of the criminal trial. Members of social groups
stereotyped as cognitively unreliable or untrustworthy can suffer credibility deficits when
providing testimony in a criminal court due to their ordinary memory errors being
misinterpreted due to the stereotyping. As the target credibility deficits can occur in the
absence of prejudice, the notion of testimonial injustice does not apply to some of the cases,
and can in fact obscure their significance. Those who find discussions of epistemic injustice
compelling because they highlight harms endured by vulnerable members of society should
be concerned that the notion of testimonial injustice has the potential to occlude cases of
credibility deficit that occur in the absence of prejudice. In response to this problem, the
application of the notion of testimonial injustice could be expanded so that the concept
applies to cases of credibility deficit that occur in the absence of stereotyping. However, there
are advantages to an alternative option: acknowledging that cases of credibility deficit in the
absence of prejudice or obvious injustice are importantly distinct phenomena that produce
similarly serious harms.
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