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The Assignment of receivables is an important financing technique the regulation of which 

varies from legal system to legal system. In December 2001, the Convention on the 

Assignment of Receivables in International Trade made by the United Nations Commission on 

International Trade (“the UNCITRAL Convention”)
1
 was adopted by the General Assembly

2
 . 

The UNCITRAL Convention was prepared for the purposes of establishing a model for the 

modernisation of domestic assignment law and as a first substantive step towards the overall 

harmonisation of the law of assignment of receivables in international trade
3
. The key 

objective of the Convention is to facilitate the cross-border flow of credit and to lower the cost 

of credit through harmonisation of rules that govern assignments which will lead to greater 

predictability and certainty in the assignment of receivables contracts. In general, Turkish law 

contains some essential elements of modern secured transactions regimes such as priorities in 

collateral, registration and therefore, public notice of security interests on certain property
4
 and 

non-possessory security interests. However, Turkish secured transactions law is fragmented 

and the elements that shape the system can be found
5
 in the Civil Code, the Code of 

Obligations, the Commercial Code, the Code of Execution and Bankruptcy and some other 

special statutes6 . As far as the law on assignment of receivables is concerned, in Turkey it is 

governed by the Code of Obligations (CO)
7
 , which was adopted in 1926 and is based on the 

Swiss Code of Obligations (OR)
8
 . 

Since the Turkish secured transactions law is fragmented and the rules relating to different 

security interests can be found in different Codes, discussion of each of them here may 

unnecessarily enlarge the scope of this article. Therefore, this article will deal only with the 

assignment of future receivables as they are crucial for securitisation transactions. In this 

connection, formal validity of assignments and the assignment of future receivables under 

Turkish law and the UNCITRAL Convention will be discussed. Furthermore, certain 

observations and suggestions will be made as to the feasibility and usefulness of ratification of 

the UNCITRAL Convention in light of a comparison of the Convention with Turkish law 

relating to assignment of future receivables. 

 

 I. BRIEF REMARKS ON THE TURKISH CODE OF OBLIGATIONS AND 

SECURITISATION TRANSACTIONS  

It is beyond the scope of this article to discuss at length the background philosophy of adoption 

and the creation of modern Turkish civil and commercial laws
9 

. Suffice it here to say that the 

Turkish Republic has been a modern, secular, and Western democracy since 1923. Its legal 

culture is a combination of Swiss, German, Italian and French legal cultures. Certain laws
10

 of 

these countries “were translated, adapted and adjusted [in the late 1920s] to solve the social 



     

and legal problems of Turkey ”
11

 and have been, since then, periodically up-dated as their 

models were up-dated. One of the main reasons why Turkey adopted the Swiss OR along with 

the Swiss Civil Code, rather than, for instance, the German Civil Code (BGB), was that the 

then Justice Minister Mahmut Esat Bey (Bozkurt)
12

 had studied law in Switzerland
13

 and that 

the success and the method of the Swiss Code of Obligations and of the Swiss Civil Code were 

admired at that time even by the German lawyers
14

 . 

The Turkish CO is the complementary part of the Turkish Civil Code
15

 , they are interrelated 

and the CO regulates obligations between persons
16

 . The black letter of the Code is not the 

only text adopted but also the academic opinions and precedents have been adopted
17

 in order 

to better adapt the black letter text into business practices. The CO regulates, in its first 

division, the general contractual framework and in its second division, special contracts
18

 . 

The subject matter of securitisation transactions in Turkey includes consumer loans granted by 

banks for consumer contracts, receivables from financial leasing contracts, receivables arising 

out of export contracts, receivables of companies. In the last decade securitisation transactions 

in Turkey have involved credit card receivables, export receivables, trade finance cash flows, 

equipment leasing and diversified payment rights
19

 . 

 

 II. ASSIGNMENT OF RECEIVABLES UNDER TURKISH LAW  

As a general definition, under Turkish law, assignment of receivables is the transfer of 

receivables that arise out of a debtor-creditor relationship, to an assignee. In order to be valid, 

the assignment should be in writing
20

 but the debtor's consent is not required
21 

. Although his 

consent is not necessary, a notification should be made to the debtor in order to prevent any 

mistaken payments made in good faith by the debtor to the assignor. Also, if the receivable is 

represented by a negotiable instrument, the negotiable instrument should be endorsed and 

delivered to the assignee. 

Articles 162 through 172 govern the law of assignment in the CO. Article 162 reads as follows: 

“1. The obligee [creditor/assignor] may assign a claim to which he is entitled to another 

without the consent of the obligor [debtor], unless the law, an agreement, or the nature of the 

legal relationship is to the contrary. 

2. The obligor [debtor] cannot raise, against a third person who has acquired the claim in 

reliance upon a written acknowledgment of indebtedness which does not contain a prohibition 

of assignment, the defence that the assignment has been precluded by agreement ”
22

 . 

Under Turkish law, there are certain components of an assignment of receivables. An 

assignment is subject to a valid contract between assignor and the assignee; an assigned 

receivable must exist and there must be no anti-assignment clause. 

Apart from the requirements under the CO, there is a special regulation under the Capital 

Markets legislation in Turkey when receivables are assigned to a bank or a general financial 



     

company. In that context, an assignment contract for the purposes of securitisation transactions 

or assignment of receivables to banks and general finance companies where asset backed 

securities are issued directly or indirectly by these companies and where the backing assets are 

receivables should fulfil certain conditions. These conditions are set out in the “Communiqué 

on Principles Regarding Registration of Asset Backed Securities with the Board and Principles 

Regarding the Establishment and Activities of General Financial Companies”
23

 . According to 

the Communiqué, an assignment contract must contain the names, commercial titles and 

business addresses of the parties to the assignment agreement and the types and inventory of 

the receivables that are subject of the agreement, there must be a provision which stipulates 

that receivables shall be assigned to a general finance company or a bank together with their 

interests and personal and proprietary securities attached to them and the assignor must 

guarantee the existence of receivables and the default of the debtor in payments
24

 . There 

should also be provisions on dispute resolution procedure, the procedure that will be followed 

in the cases of warnings and denouncements to the party in default in accordance with the 

agreement and principles on payments that shall be made by general finance companies or 

banks to the association that assigns its receivables
25

. 

 

 A. Valid Contract between the Assignor and the Assignee  

 

1. Validity of a Contract in General 

According to the CO there must be a valid contract between the assignor and the assignee 

which is concluded by virtue of evidence confirming mutual consents
26

 . The subject of the 

contract of assignment should not be against the public policy, bono mores, basic personal 

rights, and mandatory provisions of law
27

 . 

As an example to this general rule two illustrations can be provided. For instance, according to 

Article 162(1) of the CO, a receivable that is not assignable by law cannot be assigned. In this 

context, contracts of loan of an object for use where a borrower may not allow another party to 

use the object
28

 or in the case of life annuities and contracts of support for life, the rights of the 

grantee cannot be transferred
29

 . Another example with regard to basic personal rights is 

provided for by the Turkish Civil Code Article 23. According to this article a person cannot 

assign his present or future rights or receivables, without limiting them as to time and subject, 

to a third party. The rationale of this article is that an assignment of rights without a limitation 

may violate the basic personal rights of a person and this should not be permitted. Mutual 

consents of the parties should not be rendered defective due to duress, wilful deception or 

mistake
30

 and there should not be any overreaching as well
31

 . 

 

2. Formal Validity Requirement 

Apart from these traditional general requirements of contract law, assignments are also subject 



     

to formal validity rules provided for by Article 163 of the CO. Article 163(1) reads as follows: 

“Form of Contract 

1. In order to be valid, an assignment must be in writing ”. 

The CO subjects the formal validity of an assignment to a writing requirement and this is a 

statutory formal validity requirement. Put another way, oral contracts to assign a receivable are 

not valid and parties cannot decide among themselves, contractually, that the contract can be 

oral. Accordingly, there is no party autonomy which allows the parties to agree on a lesser 

formal way of assigning the receivables. 

On the other hand, promises as to assign a receivable may be entered into without a 

requirement as to form by virtue of Article 163(2) which reads as follows: 

“2. The obligation to conclude a contract of assignment may be entered into without 

requirement as to form ”. 

The general writing requirements for contracts are enshrined in Articles 12 through 15 of the 

CO. According to Article 12, where the law requires a contract to be in writing such writing is 

also applicable to any modification thereof except for ancillary points of a complementary 

nature which are not contradictory to such a contract. Article 13 of the CO states that a 

contract, which by law must be in written form, must bear the signatures of all persons who are 

to be bound by it
32

 . Article 14(1) of the CO, by virtue of Article 22 of the Electronic Signature 

Law
33

 , was amended and now Article 14 of the CO permits secure electronic signatures and 

grants them same legal value as handwritten ones
34

 . The recently prepared draft CO law, 

which is in consultation period, clarifies this point and provides for handwritten signature as 

well as an electronic one provided that it is a secure one
35

 . The importance of this matter 

within the framework of contracts of assignment is that according to Turkish law the assignor 

must sign the contract but the assignee does not need to sign that contract. This is because the 

Article 13 of the CO requires the signature of the party who assumes obligation under a 

contract
36

. 

Article 169(3)
37

 of the CO regulates assignment without consideration. The form of contract in 

an assignment without consideration is subject to the provisions of donation
38

 which require a 

written form. However, even if the assignee does not sign the contract of assignment in the 

assignment without consideration, confirming evidence of consent is needed in order to 

conclude a legally valid contract. However, if the assignment is with consideration where the 

cause of the assignment is indicated, then the assignee should also sign the contract of 

assignment. In a partial assignment of receivables the amount that is assigned should be clearly 

indicated on the contract of assignment. But when the whole amount of any given receivable is 

to be assigned then this receivable should be specific but there is no necessity to indicate the 

amount in the contract of assignment. Furthermore, in a contract of assignment the identity, the 

subject matter of the assignment and the mutual assents of the parties of the contract of 

assignment should clearly be understood from the text of the contract
39

 . However, one should 



     

also clearly point out that there is no necessity to indicate the reason for the assignment in the 

assignment contract
40

. 

 

 B. Existence of Assigned Receivable and the Assignment of Future Receivables under 

Turkish Law  

Assignment of future receivables under Turkish law is one of the most controversial points of 

law. Although the subject is reasonably straightforward in different jurisdictions
41

 , under 

Turkish law the assignment of future receivables must be distinguished as to whether the 

receivable arises out of an original contract that exists or does not exist at the time of the 

assignment contract. 

As a traditional view under Turkish law, receivables that do not exist (or receivables arising out 

of speculative contracts that have not been concluded) at the time of the assignment contract 

cannot be assigned. Turkish law recognises assignments of future receivables that arise out of 

original contracts that exist at or before the conclusion of the assignment contract. For instance, 

an assignor may assign a specific element of the right to payment arising under a contract of 

sale to an assignee as the sales contract exists at or before the conclusion of the assignment 

contract. Another example is provided by lease contracts where the lessor assigns future rental 

payments arising out of an existing lease contract. 

However, there are also views that accept the former type of assignments i.e. the possibility of 

assignability of receivables, once they legally arise, which are based on the original contract 

that does not exist at the time of the assignment contract
42

. One can concur with this view and 

argue that it should be possible to assign even non-existent receivables arising out of the 

original contract where the original contract has not been concluded at the time of the 

assignment contract, once they legally arise and as long as they should be identifiable as to the 

assignment contract they relate to
43

 . 

In fact, by virtue of the “conversion principle”
44

 under Turkish law, it is possible to assign 

future receivables that arise out of contracts that do not exist at the time of the conclusion of the 

assignment contract. By virtue of this principle, the assignment of future receivables that arise 

out of a contract that does not exist at the time of the conclusion of the assignment contract may 

be upheld as an agreement of promise to assign
45

 . However, one should also mention that even 

according to the conversion principle the receivables should be identifiable as to the 

assignment they relate to in order to prevent assignment of speculative receivables which will 

never arise legally. As a consequence of this type of assignment, in order to prevent unfair 

results, if the debtor has paid the assignee and an objection to the rights of the assignee might 

create unfair results, then by virtue of Article 2 of the Civil Code, an objection as to the legality 

of the rights of the assignee should be overruled
46

 . 

The bulk assignment of future receivables without being limited to subject matter and time is 

contrary to the Civil Code Article 23(2) and Code of Obligations Article 20(1) and these types 



     

of assignment where there is no limitation as to subject matter and time are null and void. 

Sometimes a receivable may not exist due to the fact that the original contract is legally invalid. 

The assignment of this type of receivable arising out of a legally invalid contract cannot be 

legalised by virtue of its assignment
47

 . A right to payment cannot be assigned if it has already 

been paid or set-off. Also a right to payment cannot be assigned twice as in the first assignment 

the right to payment will leave the assets of the assignor and thus, there will no longer belong to 

the assignor and so cannot be assigned twice. Any good faith assignee's rights will not be 

preserved
48

 . 

The problem regarding the assignability of future receivables which affect securitisation 

transactions can be summarised as the position being that the future receivables that are the 

subject matter of securitisation transaction may be assessed by the bankruptcy administration 

under Turkish law. Since there is lack of clarity as to whether every type of future receivable is 

assignable, there may be problems in the application of Turkish law for these receivables. In 

that respect if the receivables arise out of a transaction that is not concluded at the time of the 

contract of assignment then they may be set aside. However, the UNCITRAL Convention 

provides for a solution to this matter and the future receivables will be assignable if receivables 

are identifiable as receivables as to which the assignment relates at the time of the conclusion 

of the original contract
49

 . 

 

 C. Free Assignability  

It is important to discuss, albeit briefly, the non-assignment element under Turkish law
50

 . The 

rule under Turkish law is the free assignability of rights to payment. This is also enshrined 

under Article 162(1) CO
51

 . Unless a right to payment is prohibited by law or contract, any 

right to payment can be assigned. This can be a partial right to payment, statutory or 

contractual right to payment, or a right to payment arising out of tort or unjust enrichment
52

 . 

Under Turkish law an assignment can be prohibited by virtue of statute
53

 , contract
54

 or of the 

characteristic of the transaction
55

 . 

Under Turkish law, according to Article 162(2)
56

 a debtor cannot rely upon the anti-assignment 

agreement between the debtor and the assignor, if an assignee has relied upon an assignment 

contract where no anti-assignment provision is included. The rationale of this provision is to 

protect good faith third parties. However, if the assignee knew or ought to have known the 

anti-assignment agreement or if he has not seen the assignment agreement that did not contain 

an anti-assignment provision, the debtor could refuse to pay the assignee. In any case, the 

assignor may be held liable on grounds of breaching the anti-assignment agreement. 

 

 III. THE UNCITRAL CONVENTION  

The UNCITRAL Convention was completed in 2001 after a decade of careful work
57

 . It 

creates certainty on matters, such as formal validity of assignments and the assignment of 



     

future and bulk receivables. Other matters dealt with by the UNCITRAL Convention include 

(inter alia) priority issues, anti-assignment provisions, positive liability of assignee towards 

debtor, defences and set-off issues. Although the UNCITRAL Convention's title includes the 

“assignment of receivables” which exhibits the receivables financing, its scope is wider than 

that and covers financing practices such as securitisation and project financing. Under the 

Convention the term “receivable” is defined, by virtue of Article 2(a), as a contractual right to 

payment of a monetary sum. Also, the term “assignment” is used to cover both the outright 

(true) sale of receivables and the creation of rights in receivables as security for debt
58

 . In the 

following part a comparison of the UNCITRAL Convention's formal validity of assignments 

and the assignment of bulk and future receivables regulation with that of Turkish law will be 

made. 

 

 A. Formal Validity of Assignments and the Formal Validity of the Contract of 

Assignment  

 

1. Formal Validity of Assignments 

Formal validity of assignments is regulated under the UNCITRAL Convention. The provision 

that regulates the formal validity of assignment is not a substantive law rule, but a choice of law 

rule. In the Convention, the form of an assignment is a condition of priority and was referred to 

the law of the assignor's location. By virtue of Articles 5(g) and 22, the form of assignment
59

 is 

referred to the law of the assignor's location. Therefore, for instance, if the assignor is in 

located in Turkey, assuming that Turkey is a party to the UNCITRAL Convention, formal 

validity requirements of Turkish law on assignments shall apply to the transaction
60

. 

The UNCITRAL Convention does not contain a substantive law rule governing formal validity 

of the assignment itself. The Convention's concerns with the questions of formal validity of the 

assignment relate exclusively to the conditions required for the establishing of priority. The 

form of assignment is referred in the Convention only as a condition of priority and not by 

itself so as to regulate just the formal validity of the assignment. Articles 5(g) and 22 deals with 

that matter. Article 5(g) reads as follows: 

 “(g) “Priority” means the right of a person in preference to the right of another person and, to 

the extent relevant for such purpose, includes, the determination whether the right is a 

personal or a property right, whether or not it is a security right for indebtedness or other 

obligation and whether any requirements necessary to render the right effective against a 

competing claimant have been satisfied ”. 

The last two lines of this article show that the formal validity of the assignment is a condition of 

priority. In other words, if a party has a priority, he satisfies the necessary requirements of the 

form of assignment. This can be deduced from the words “requirements necessary to render the 

right effective against a competing claimant”. In order to render a right effective against a 



     

competing claimant, an assignment must be formally valid. This right is the ‘right to payment.’ 

In order to render this right effective against the competing claimant in the assignment, the 

party has to satisfy the formal validity requirements of the assignment. 

These requirements and the law that should apply in order to establish priority are set out in 

Article 22, which reads as follows: 

“With the exception of matter that are settled elsewhere in this convention and subject to 

Articles 23 and 24, the law of the State in which the assignor is located governs the priority of 

the right of an assignee in the assigned receivable over the right of a competing claimant ”. 

The law of the assignor's state shall govern priority matters. In this connection, the form of 

assignment, as it is the condition of priority, shall be governed by the law of the assignor's 

State. From this perspective, it can be argued that this provision is fair and appropriate, because 

it creates some certainty. The assignee can be expected to predict that the validity requirements 

will be governed by the assignor's law. 

Finally, one can conclude on this matter that even though the Convention does not provide a 

substantive law rule on the formal validity of the assignment, it provides a certain amount of 

certainty and predictability for the assignee and the assignor. This is because they can be able 

to know, by virtue of Article 22, which law applies to the form of assignment as a condition of 

priority. 

 

 2. Formal Validity of the Contract of Assignments 

The Convention also contains a choice of law rule for the formal validity of the contract of 

assignment. This provision is contained in Chapter V of the Convention which deals with the 

autonomous choice of law rule. The provision dealing with the formal validity of the contract 

of assignment reads as follows: 

“Article 27 Form of a contract of assignment 

1. A contract of assignment concluded between persons who are located in the same State is 

formally valid as between them if it satisfies the requirements of either the law which governs it 

or the law of the State in which it is concluded. 

2. A contract of assignment concluded between persons who are located in different States is 

formally valid as between them if it satisfies the requirements of either the law which governs it 

or the law of one of those States ”. 

Before explaining the provision regulating the form of a contract of assignment the status of 

Chapter V of the UNCITRAL Convention should briefly be explained. Chapter V of the 

Convention deals with the autonomous choice of law rule in the Convention. For the 

application of Chapter V there is no need for an assignment to be connected to the assignor or 

the debtor's State
61

 . The forum must be in a Contracting State and Chapter V acts as the private 

international law rules of the forum. Meeting the internationality requirement is sufficient for 



     

the applicability of the Chapter V. So for instance if the assignment is international
62

 or the 

receivable is international
63

 , then Chapter V will be applicable, as the Convention defines its 

applicability on the basis of internationality of either the assignment or the receivables. 

Chapter V of the Convention has a gap filling role as it applies to matters within the scope of 

the Convention but not specifically settled elsewhere in it
64

 . Accordingly, the autonomous 

choice of law rule of the Convention fill the gaps where the assignor or the debtor is located in 

a State that is a Contracting State to the Convention or the law governing the underlying 

contract is the law of a State that is a party to the Convention. Also, the autonomous choice of 

law rules of the Convention shall apply if the assignor or the debtor is not located in a State that 

is a party to the Convention or the law governing the underlying transaction is not the law of a 

State that is a party to the Convention Chapter V rules may apply to the transaction where other 

provisions of the Convention do not apply
65

 . 

In the light of the above introduction, one can argue that the formal validity of the contract of 

assignment provision of the Convention applies under the above circumstances as a 

precondition of the formal validity of assignments. From that perspective there is a similarity 

with the UNCITRAL Convention and Turkish law. That is that Turkish law requires the 

contract of assignment to be formally valid before the assignment itself may be valid. The same 

requirement is equally applicable under the UNCITRAL Convention's Chapter V Article 27. 

Therefore, if Turkey is to become a party to the Convention its law will be in harmony with the 

Convention's approach, as under Turkish law the formal validity of the contract of assignment 

is a precondition of the formal validity of the assignment. 

From the perspective of Chapter V, for instance if the forum is in Turkey, the autonomous rules 

of Chapter V will apply as the private international law rules of the forum (i.e. as Turkish 

private international law rules). Or from another angle, assuming that Turkey is not a party to 

the Convention, if the debtor or assignor is located in Turkey or if the law of Turkey is the 

governing law of the original transaction, the rules of Chapter V will still apply to transactions 

to which the other provisions of the Convention would not apply. This extends the applicability 

of the Convention. From a further perspective, assuming that Turkey is a party to the 

Convention, if the assignor or the debtor is located in a State party to the Convention (Turkey) 

or the law governing the original contract is the law of the State party to the Convention 

(Turkish law applies as the governing law) Chapter V may apply to fill the gaps in the 

Convention if a solution cannot be derived from the principles underlying the Convention. 

In any case formal validity of the contract of assignment will be in line with Turkish law by 

virtue of Article 27, for example, when the assignee and the assignor are located in Turkey by 

virtue of paragraph (1) satisfaction of the formal validity rules of either the law which governs 

it (any law that is agreed upon by the parties on the contract) or the law of Turkey as the State 

where the assignment contract is concluded will be required. Also, by virtue of paragraph (2), 

if a Turkish assignor concludes an assignment contract with an assignee in a different State 

satisfaction of the formal validity rules of either the law which governs it (any law that is 

agreed upon by the parties on the contract) or the law of either Turkey or the other country will 



     

be required. 

 

 B. The Assignment of Bulk and Future Receivables  

The Convention regulates assignments of bulk and future receivables under Article 8 under the 

title “Effectiveness of Assignments”. Article 8 deals with statutory limitations inherent in 

national laws. In this context, the Convention especially facilitates financing practices such as 

securitization, project financing and asset based financing by giving effectiveness to 

assignment of future and bulk receivables. The effectiveness given by the UNCITRAL 

Convention to assignments of bulk and future receivables represents a significant difference 

from many national laws and “is [also] intended to facilitate receivables financing in a number 

of jurisdictions where the validity of the assignment of future receivables is questionable ”
66

 . 

Article 8 of the UNCITRAL Convention provides as follows: 

“1. An assignment is not ineffective as between the assignor and the assignee or as against the 

debtor or as against a competing claimant, and the right of an assignee may not be denied 

priority, on the ground that it is an assignment of more than one receivable, future receivables 

or parts of or undivided interests in receivables, provided that the receivables are described: 

a) individually as receivables to which the assignment relates; or 

b) in any other manner, provided that they can, at the time of the assignment or, in the case of 

future receivables, at the time of conclusion of the original contract, be identified as 

receivables to which the assignment relates. 

2. Unless otherwise agreed, an assignment of one or more future receivables is effective 

without a new act of transfer being required to assign each receivable. 

3. Except as provided in paragraph 1 of this article, Article 9 and Article 10, paragraphs 2 and 

3, this Convention does not affect any limitations on assignments arising from law ”. 

 

1. “Existing Receivable” and “Future Receivable” Defined 

The UNCITRAL Convention in Article 5(b) defines “existing” and “future receivable”
67

 . 

According to Article 5(b)
68

 an ‘existing receivable’ means a receivable that arises upon or 

before conclusion of the contract of assignment and a ‘future receivable’ means a receivable 

that arises after conclusion of the contract of assignment. For example, an assignor assigns to 

an assignee the right to payment which will arise in future sales contracts of dried figs. 

Therefore, the assignment contract is concluded prior in time to the original contract. With 

respect to future receivables, one can also argue that when the time of transfer is closer to the 

time of assignment, more certainty and predictability could be achieved as to rights of the 

assignee
69

 . This has a great effect on the cost of credit and the availability of the credit based 

receivables because the assignee will be able to predict his position and the possible risks in the 

transaction. Moreover, defining the terms is a correct approach in the process of validating 



     

assignments of bulk and future receivables. This is due to these definitions bringing certainty to 

what these terms mean when questions of interpretation arise. There is harmonised 

terminology and thus legal language assumes greater currency and value in international trade. 

From this perspective, definitions of existing and future receivables under the UNCITRAL 

Convention have similarities with that under Turkish law. However, since under Turkish law 

assignability of future receivables arising out of contracts concluded after the assignment 

contract are not granted straightforward effectiveness
70

 (“conversion principle” may assist 

under those circumstances)
71

 , if Turkey is to ratify the UNCITRAL Convention refining 

process similar to that which is currently in progress will be likely to continue
72

 unless a 

change within the terms of the UNCITRAL Convention is made
73

 . 

 

2. The Rationale behind the Effectiveness of these Types of Assignments 

The Convention sets aside, by virtue of Article 8, the statutory limitations that restrict 

assignment of bulk and future receivables. One of the main reasons why States restrict these 

assignments is to protect “the assignor from excessive limitations on its economic activity, 

addressed by requirements for a specific description of the assigned receivable ”
74

 . In other 

words, in some systems statutory limitations require an assignor to specify each and every 

receivable before assigning them. However, as far as bulk and future receivables are 

considered, it is not always possible to specify them. In this regard the assignor is not able to 

assign due to these statutory restrictions. One can notice that these types of restrictions are not 

consistent with the modern financing practices and the needs of the modern commercial life. In 

this context, the UNCITRAL Convention's approach, as specified in Article 8, in effecting 

these assignments and setting aside the statutory restrictions that limit these assignments is 

correct and consistent with the needs of the modern commercial life and certainly lowers the 

cost of credit. 

 

3. The Rule in Article 8 

Article 8(1) gives effectiveness to the assignment of bulk and future receivables as between the 

assignor and the assignee or as against the debtor or as against a competing claimant. The 

Convention removes obstacles before the assignment of bulk and future receivables and their 

effectiveness as against the debtor and third parties. Also, with regard to priority issues, Article 

8(1) expressly states that the right of the assignee cannot be denied priority just because there 

was an assignment of bulk and future receivables. 

Furthermore, according to the Convention, an assignment cannot be deemed as ineffective as 

against the assignor, the assignee, and the debtor or a third party just because it is an 

assignment of future receivables or a receivable that is not individually identified at the time of 

the assignment. The only condition that the Convention provides, by virtue of Article 8(1)(a) 

and (b), is that these receivables should be identified as receivables to which the assignment 



     

relates. In other words, the Convention does not need a specific description of the receivables, 

and the description can even be general so long as the receivables may be attributed to and 

identified in the contract of assignment. The rationale behind this is to protect the interests of 

the assignor and that is why Article 8(1) brings the condition that the receivables should be 

identifiable as receivables to which the assignment relates. Therefore, a description such as “all 

my receivables from my dried figs business” would be sufficient in bulk assignments as well as 

in assignments of future receivables. 

In the UNCITRAL Convention, by virtue of Article 8(1)(a) with regard to bulk assignments, if 

the parties give general descriptions in an assignment this will be effective as long as the 

receivables are described in such a manner that they can be identified as receivables to which 

the assignment relates. This means that the debtor and the amount owed should be identifiable. 

If the debtor and the amount owed are identifiable then assignments made in bulk would be 

valid. 

Article 8(1)(b) provides that assignments of future receivables are to be given effect provided 

that the receivables can, at the time of the conclusion of the original contract, be identified as 

receivables to which the assignment relates. Article 8(1)(b) also provides for bulk assignments 

that they should be identifiable at the time of the assignment, if they cannot be identified 

individually by virtue of Article 8(1)(a). Once again identification of the exact moment at 

which the transfer becomes effective would clarify doubts in those legal systems where bulk 

assignments and assignments of future receivables are not recognized due to different 

problems. Under the UNCITRAL Convention the exact time when the future receivables gain 

effectiveness is the time of the conclusion of the original contract. Giving effectiveness to 

future receivables as of the time of the conclusion of the original contract “would not 

compromise the rights of the assignee, since in practice credit was extended at the time when 

an actual transaction from which receivables might flow was concluded ”
75

 . Also, it was wise 

not to deem the future receivables effective as of the time of the assignment, as the assignor 

might assign the same receivable to another person; therefore the Convention protects the 

interests of the assignee and takes a step towards the facilitation of credit
76

 . 

This approach is in line with the Turkish law. This is because when a future receivable is 

assigned it gains effectiveness at the time of the conclusion of the original contract according to 

the UNICTRAL Convention and similar approach is equally applicable under Turkish law as it 

is not possible to assign a receivable that has not gained effectiveness. The assignment will 

then be regarded as a promissory agreement to assign the receivables, by virtue of the 

conversion principle. In fact, the regulation of UNCITRAL Convention will clarify the 

position under Turkish law better and will make the assignment of future receivables more 

attractive. One should also make it clear that the UNCITRAL Convention's approach does not 

allow the assignment of speculative receivables. It clearly requires the identifiability of 

receivables to the assignment contact to which they relate. 

 

4. Assignment of Future Receivables Does not Require a New Act of Transfer 



     

The Commission also supported the effectiveness of the assignment of future receivables in 

Article 8(2). Accordingly, there is no need of a new contract of assignment to be executed 

when there is an assignment of future receivables and the future receivable thereafter arises or 

is created and naturally, can be identified to the contract of assignment. The rationale behind 

the fact that there is no requirement for a new act of transfer is that future contractual 

receivables arise after the contract of assignment therefore there is no need to have a new 

assignment document covering that receivable. In addition, a new act of transfer runs contrary 

to the goal of lowering the cost of credit. This is due to that fact that the assignee and assignor 

will have to deal with administrative issues in the process of preparing a new act of transfer and 

when the future receivables are bulk receivables the efforts have to be doubled, in the form of 

checking each document and preparing a new act of transfer. In this regard the Convention 

does not require a new act of transfer in the assignments of future receivables. This approach is 

certainly a cost-effective. 

 

 CONCLUSION  

It is possible to argue that the UNCITRAL Convention on the Assignment of Receivables in 

International Trade has similarities with the Turkish law of assignments. Formal validity of 

assignments and the formal validity of the contract of assignments provisions of the 

Convention will have no negative effect on the Turkish law as these provisions are not 

substantive law provisions and rather are choice of law provisions. In that context, the 

Convention provides a perfect opportunity for the Turkish assignor as the Turkish assignor will 

be able to apply the Convention so that the formal validity of assignment is subjected to the law 

of the assignor's State. Therefore, Turkish law will apply to the formal validity of the 

assignment if the Convention is chosen as the applicable law. 

The formal validity of the contract of assignment provision contained in Article 27 of the 

Convention is an important provision. Turkish assignor or a Turkish debtor who is located in 

Turkey will still be able to benefit from the application of the Convention and its Chapter V 

even if Turkey is not a party to the Convention. 

Especially the effectiveness of the assignment of future receivables by the UNCITRAL 

Convention will allow the parties to apply Turkish law to their assignment contracts and, for 

instance, in a securitisation transaction parties will not be forced to take into account two 

different laws while drafting their transactions (i.e. foreign law to the assignment contract and 

Turkish law as to the bankruptcy of an originator where the bankruptcy administrator evaluates 

the assignability of future receivables) if the Convention is chosen as the applicable law. 

Finally, the potential ratification of the UNCITRAL Convention will enable Turkish banks and 

businesses to regain their financial strength in the international arena. By virtue of eliminating 

complexities and clarifying the assignability of future receivables, small and middle-sized 

businesses in Turkey will also be able to obtain low cost credit. 
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