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In Saadi v Italy,’ decided February 28, 2008, the European Court of Human Rights
(ECHR) held that the deportation of Nassim Saadi to Tunisia would constitute a breach of
Italy’s positive obligations under Article 3 of the European Convention on Human Rights.?
Citing Soering v United Kingdom® and Chahal v United Kingdom,* the ECHR reaffirmed the
long-established principle that Article 3 prohibits the transfer of an individual to a country
where there is a “real risk” that he will be subjected to torture or to inhuman or degrading
treatment or punishment. The principle is not to be applied differently when an individual is
suspected of involvement with terrorist activity. Since the Article 3 prohibition is absolute,
the danger that an individual might pose to the community cannot be taken into account when
assessing the risk to the individual upon transfer. States may rely on diplomatic assurances to
satisfy their Article 3 obligations only when, in practical terms, the assurances constitute a
sufficient guarantee that the individual rights of the proposed transferee will be respected.

Nassim Saadi was in Italy on a residence permit when, in October 2002, he was
arrested and placed in pretrial detention. He remained in detention throughout a long
prosecutorial and appellate process. Though not convicted of any terrorist offenses in Italy,
he was convicted in abstentia of terrorist offenses by a military court in Tunis and sentenced
to twenty years’ imprisonment. In August 2006, two days after Saadi’s release from custody
in Italy, the Italian minister of the interior issued a deportation order. Soon thereafter, Saadi
was taken into pre-deportation detention. In issuing the order, the minister stated that “it was

apparent from the documents in the file” that the applicant had played an “active role” in an
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organization responsible for providing logistical and financial support to persons belonging to
fundamentalist Islamist cells in Italy and abroad (para. 32). Consequently, his conduct was
disturbing public order and threatening national security (id.). Saadi then applied for political
asylum, claiming that he was at risk of torture and political and religious reprisals if returned
to Tunisia. His application for asylum was deemed inadmissible on the basis of national
security. Following the intervention of numerous nongovernmental organizations and the
production of documentation relating to incidences of torture and ill treatment in Tunisia, the
deportation was stayed by the Italian courts. Saadi also requested that the ECHR issue a stay.”

Before the ECHR, Saadi claimed that it was “a matter of common knowledge” that
persons detained on the basis of terrorist involvement were subjected to torture and
persecution in Tunisia (para. 98). On that basis, he claimed that there was a real risk of him
being exposed to such treatment. Italy, joined by the United Kingdom as a third-party
intervenor,® claimed that the ECHR s standard, as outlined in Chahal, ought to be amended
and recast in the context of individuals who pose a particular danger to the community as a
whole.

Chahal concerned a Sikh activist who had entered the United Kingdom illegally but
subsequently benefited from a general amnesty for illegal entrants. He was active in the
establishment of the International Sikh Youth Federation and was later arrested and charged
with conspiracy to kill the prime minister of India. A deportation order was issued as a result
of Chahal’s political activities, but he claimed that such deportation would violate his Article
3 rights because it would expose him to the risk of torture or inhuman or degrading treatment
or punishment. The ECHR held that Article 3 conferred an absolute right on all within the
jurisdiction of the state. As a result, the United Kingdom could not rely on national security
interests to justify the deportation of the applicant. The ECHR held that the

prohibition provided by Article 3 against ill-treatment is absolute in expulsion cases.

Thus, whenever substantial grounds have been shown for believing that an individual

> A full recital of the factual background, including Saadi’s exhaustion of domestic remedies,
is provided in paragraphs 9 to 57 of the judgment.
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would face a real risk of being subjected to treatment contrary to Article 3 if removed
to another State, the responsibility of the Contracting State to safeguard him or her
against such treatment is engaged in the event of expulsion. In these circumstances,
the activities of the individual in question, however undesirable or dangerous, cannot

be a material consideration.’

According to Italy and the United Kingdom in Saadi, this “real risk” standard is not
appropriate in the prevailing climate of an international terrorist threat. The United Kingdom,
in particular, argued (paras. 117-23) that a state ought to be entitled to take the danger to the
public into account when the applicant is considered to be involved in terrorist activity; the
applicant should be required to produce evidence showing a higher risk of exposure to
prohibited treatment than is required under Chahal. The case of suspected terrorists causes
special difficulties for states, the United Kingdom argued, because it is unlikely that another
state will receive such individuals and because criminal sanctions or surveillance-type
measures may not provide adequate protection to the community as a whole. Since states are
entitled to use immigration measures to protect themselves against external security threats,
they ought to be entitled to demand that dangerous individuals establish their being at greater
risk before a prospective expulsion would engage Article 3.

Although the ECHR accepted that contracting states have a right to control the entry,
residence, and expulsion of aliens and that the European Convention includes no right to
political asylum (para. 124), it reasserted its long-standing position that state action relating
to expulsion is restricted by the absolute nature of Article 3 and by the implied positive
obligation not to send individuals to states where they are at real risk of prohibited treatment
(para. 125). The absolute nature of the prohibition on torture and on inhuman and degrading
treatment or punishment “enshrines one of the fundamental values of democratic societies”
(para. 127) and must therefore be maintained, even in times of emergency or war.
Notwithstanding that states now face “immense difficulties” in combating the contemporary
international terrorist threat (para. 137), a person’s suspected involvement in terrorist activity
does affect the absolute nature of their rights under Article 3: “As the prohibition of torture
and of inhuman or degrading treatment or punishment is absolute, irrespective of the victim's
conduct, the nature of the offence allegedly committed by the applicant is therefore irrelevant

for the purposes of Article 3” (para. 127 (citations omitted)).
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The ECHR noted (para. 141) that it had reached a similar conclusion in Chahal, and
held that, even if it were true that the terrorist threat has increased since the time of that
decision, the change in background conditions does not undercut the absolute nature of
Article 3. As to the United Kingdom’s first claim—that the sending state ought to be able to
balance the community interest against the risk to the proposed transferee who is a suspected
terrorist—the ECHR held that a person’s conduct is irrelevant to Article 3 assessments (para.
137). In this respect, Article 3 provides a greater degree of protection (para. 138) than that
afforded by Articles 32 and 33 of the 1951 UN Convention Relating to the Status of
Refugees.® The ECHR further concluded that the United Kingdom’s idea of balancing the
risk to the individual and the dangerousness of that individual to the community as a whole

was “misconceived” (para. 139):

The concepts of “risk” and “dangerousness” in this context do not lend themselves to
a balancing test because they are notions that can only be assessed independently of
each other. Either the evidence adduced before the Court reveals that there is a
substantial risk if the person is sent back or it does not. The prospect that he may pose
a serious threat to the community if not returned does not reduce in any way the

degree of risk of ill treatment that the person may be subject to on return. (I1d.)

This finding led the Court to also reject the United Kingdom’s second claim—that
where an individual is considered to pose a considerable danger to national security, Article 3
would be breached only if he were “more likely than not” to be subjected to prohibited
treatment in the receiving state. This is a more demanding standard than that which is
required under the ECHR’s established jurisprudence, which speaks only of a “real risk” of
prohibited treatment.’

The ECHR also considered the related matter of what evidence it should take into
account when assessing whether the applicant has established a “real risk.” It held that the
burden was on the applicant to adduce evidence to establish that risk (para. 129), though the
ECHR might also consider evidence obtained propio motu (para. 128). Using that evidence,

the Court would “examine the foreseeable consequences” of the proposed expulsion, “bearing
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in mind the situation [in the receiving country] and [the applicant’s] personal circumstances”
(para. 130). Thus, although an Article 3 assessment is necessarily speculative, it must be
conducted with care and rigor (para. 142) and take into account the circumstances of the case
in relation to what the sending state knew or ought to have known at the time of the
deportation (para. 133). The Court found in this case that there were substantial grounds to
believe that Saadi was at a real risk of being subjected to treatment prohibited by Article 3
upon return to Tunisia and, as a result, that his deportation would constitute a breach of
Italy’s obligations under that article.

Although it did not form part of the unanimous judgment in the case, the concurrence
of Judge Zupanci¢ considered the role that evidentiary presumptions might play in Article 3
assessments of proposed transfers. Noting that such assessments were difficult in view of
their speculative nature and the severity of the consequences for an individual if the risk is
underestimated, Zupanc¢i¢ held that it “borders on the inquisitorial” to make the applicant bear
not only the burden of establishing “real risk,” but also the risk of being subjected to such
treatment itself. In his view, “the minimal empathy and the humanness of human rights
dictate that a person threatened with expulsion should not bear an excessive burden of proof
or risk of non-persuasion.” Thus, he argued that a person subject to expulsion ought to be
required only to “produce a shadow of a doubt” as to his future safety, at which point a
presumption in his favor would arise and the burden of rebutting that presumption would fall
on the contracting state.

As a final matter the ECHR briefly considered the claim that a state’s Article 3
obligations could be satisfied by means of diplomatic assurances from the receiving state.
While implying that diplomatic assurances might be sufficient in some cases, the ECHR did
not find the Tunisian government’s representations—a mere outline of the domestic law
applicable to Saadi—sufficient in this case. In a case where reliable sources report that
prohibited treatment is either engaged in, or tolerated by, the received state, the mere
existence of domestic prohibitions on torture and ill treatment is insufficient to ensure the
adequate protection of an individual’s Article 3 rights (para. 147). Diplomatic assurances
alone are also not enough; such assurances need to be evaluated in the particular, practical

circumstances of each case (para. 148).
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The Saadi decision has been widely welcomed by human rights organizations,
including Human Rights Watch, Amnesty International, and Human Rights First. While it
constitutes a serious rebuff to Italy’s deportation policy, which had been the subject of some
concern on the part of the UN Committee Against Torture,™ perhaps the case’s greatest
significance is in relation to the United Kingdom’s assertion that the Chahal standard is
inappropriate in the context of contemporary counterterrorism. In 2005, Prime Minister Tony
Blair remarked that “the circumstances of our national security have now self-evidently
changed” and that states ought to be permitted to rely on diplomatic assurances when
deporting individuals believed to present a danger.** This position reflects the United
Kingdom’s post-9/11 view that the challenge posed by international terrorism is radically
different to that which existed before and therefore requires a recalibration of legal standards
in international human rights law. In particular, the United Kingdom has asserted the right to
deport non—-UK citizens involved in terrorist activity pursuant to memorandums of
understanding with, or diplomatic assurances by, the receiving states. This practice has been
widely criticized; human rights advocates argue that such assurances are nonbinding,
unenforceable, and therefore inadequate to protect the fundamental individual right to be free
from torture or inhuman and degrading treatment or punishment. Although the Saadi Court
did not hold that diplomatic assurances can never be sufficient to satisfy a state’s positive
obligations under Article 3, it did suggest that the circumstances in which such assurances
would be sufficient are relatively narrow: situations in which “such assurances provided, in
their practical application,” effective protection against violation of European Convention
rights. The laying down of such a test—vague though it is—gives rise to an especially
important question: within the context of any particular deportation procedure, who is to
assess the practical sufficiency of assurances?

At first blush, one might suspect that the assessment would be conducted at the
executive level of the deporting state: having received such assurances through diplomatic
channels, the executive branch would decide on whether the assurances were sufficient or
not. The ECHR’s approach in Saadi to diplomatic assurances seems to require, however, the
active involvement of least one other branch of government—at least if the deportation order

is challenged, which would presumably happen almost always. In that context, the judiciary
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would be the natural choice, and the UK Court of Appeal has taken the view that the Saadi
judgment essentially obligates courts to become involved (as opposed to deferentially
deferring to the executive) in the process of determining whether any particular diplomatic
assurances are sufficient to meet a state’s Article 3 obligations.

In AS & DD (Libya) v Secretary of State for the Home Department,*? the Court of
Appeal endorsed the ECHR’s insistence in Saadi (para. 142) on the application of “rigorous
criteria” and “close scrutiny” when considering whether diplomatic assurances are sufficient
under Article 3. When the Secretary of State for the Home Department claimed that this test
was fulfilled by means of a memorandum of understanding between the United Kingdom and
Libya, the Court held that the sufficiency of such agreements is to be determined on a case-
by-case basis, taking into account the concrete circumstances in the receiving state. The
Court of Appeal therefore turned to the standard explicated in Saadi, where the ECHR
rejected the United Kingdom’s argument that the contemporary terrorist threat required a
more permissive application of the non-refoulement principle in relation to individuals
deemed (by the executive branch) to pose national security risks. In the particular
circumstances presented in AS & DD (Libya), the Court of Appeal found that the diplomatic
assurances offered were inadequate. While Libya provided the assurances in good faith, the
unpredictable personal and political pragmatism of the Qadhafi regime rendered those
assurances unreliable, leading the Court to conclude that they failed to provide sufficient
protection for the applicants’ rights.l?’

The U.S. Supreme Court took a different approach to an analogous question in Munaf
v. Geren.™ The petitioners in that case were U.S. citizens detained in Iraq by U.S. forces
serving as part of the Multinational Force—Iraq and due to be transferred to the Iraqi
government to face various criminal charges. They argued that the United States could not
transfer them into Iraqgi custody, because doing so would expose them to a risk of torture.
Eschewing an approach that would require “close scrutiny” of such decisions, the Supreme
Court held that the question of whether or not to transfer an individual to the custody of
another state was a question for the executive branch. Notwithstanding that the risk of torture
was “a matter of serious concern” to the Court, it held “that it is for the political branches, not

the judiciary, to assess practices in foreign countries and to determine national policy in light
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of those assessments.”* This holding stands in strong contrast to the ECHR’s approach in
Saadi and that of the UK Court of Appeal in AS & DD (Libya).*® Notably, however, the
Supreme Court did not completely foreclose the possibility that federal courts might
scrutinize an “extreme case in which the Executive has determined that a detainee [in United
States custody] is likely to be tortured but decides to transfer him anyway.”*’

The different approaches of the UK Court of Appeal in AS & DD (Libya) and the U.S.
Supreme Court in Munaf may result in a serious operational difficulty for the United
Kingdom and United States. The United Kingdom may find itself unable to surrender or
transfer individuals captured and detained in the course of current military-support operations
for the Iragi and Afghan governments because UK troops are bound by the terms of the
European Convention when they act abroad, with the consequence that any individuals in the
custody of those troops would enjoy Convention rights regardless of citizenship or location.*®
Although the United Kingdom may attempt to circumvent this limitation by means of
diplomatic assurances, the adequacy of those assurances would be subject to challenge in the
domestic courts. By contrast, Munaf suggests that the United States—operating in broadly
analogous circumstances—would not face the same potential limitations with regard to
potential transfers. The apparent implication is that, depending on the identity of the custodial
state, individuals detained in the course of the so-called War on Terror may have different
degrees of enforceable protections against refoulement, notwithstanding the absolute and jus
cogens nature of the prohibition on torture. It remains to be seen whether this lack of
parallelism will manifest itself in operational arrangements between the United Kingdom and
United States, whereby (for example) individuals who are thought to be sought by the Iraqi or
Afghan governments are taken into custody only by the United States and not by the United
Kingdom. What is certain, however, is that the two states’ different standards regarding
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judicial analysis of the risk of torture and the adequacy of diplomatic assurances has the
potential to undermine the ECHR’s effort in Saadi to reinforce the European Convention’s

absolute prohibition against torture.
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