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Abstract

The free movement provisions enable EU citizens to follow their own ethical preferences by going to a Member
State which has made a different ethical choice from their home Member State. However, UK citizens who
have assisted suicide or euthanasia abroad could be criminally prosecuted on their return to England. This
possibility of a criminal prosecution constitutes a restriction on free movement. Nevertheless, the free
movement provisions have so far not been used to challenge the English prohibition of euthanasia. The aim of
this article is to show that, based on its ultimate aim, free movement law does have a legitimate role to play in
ethical issues. The internal market is based on a principle of recognition, which forces Member States to
engage with regulatory choices made by other Member States. This also applies to ethical issues. Member
States are not required to justify the existence of different ethical choices. However, if they decide to restrict
free movement, they have to be able to show that these differences in fact exist. This approach achieves a
balance between the right of citizens to make their own ethical choices, and the ability of Member States to
protect their legislation on ethical issues.

A. Introduction and context

In October 2017, the UK Administrative Court delivered another judgment in a case in which it had been argued
that the Suicide Act 1961, which makes it illegal for doctors or family members to assist patients who would
like to end their life, was incompatible with Article 8 of the European Convention of Human Rights (“ECHR”).}
After Diane Pretty,? Debbie Purdy® and Tony Nicklinson,* Noel Conway — a terminally ill patient with Motor
Neuron Disease — also brought an unsuccessful challenge to the compatibility of the Suicide Act 1961 with the
ECHR. As such, the Suicide Act 1961 remains a controversial piece of legislation in the UK. Attempts to
introduce an Assisted Dying Bill in the UK Parliament have not been successful.> This did not prevent Mr
Conway from bringing a new legal challenge to the Suicide Act 1961. Most of these cases had similar features:
Debbie Purdy, Mr Martin — a co-claimant in Tony Nicklinson’s case — and Noel Conway each wanted to travel to
Switzerland to commit suicide in the Dignitas clinic. However, they would not be able to travel without the
assistance of their family members. These family members would risk a criminal prosecution on their return to
the UK. The Director of Public Prosecutions (“DPP”) would always assess whether a criminal prosecution was in
the public interest. Although no family members have ever been prosecuted,® the DPP has consistently refused
to provide a guarantee to patients that their family members will not be prosecuted.

All legal challenges in the UK were based on the ECHR. In particular, the claimants argued that the Suicide Act
1961 breached their right to respect for their private life in Article 8 ECHR. Some also submitted that their right
to life in Article 2 ECHR — interpreted as including the right to choose when they wanted to end their life — had
been breached. Despite the obvious cross-border element to their cases, none of the claimants based their
submissions on EU law — in particular, on free movement law. At first glance, this may have had something to
do with the fact that Switzerland is not a member of the EU. Its free movement arrangements with the EU are
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technical and complicated.” However, this explanation would be too simplistic. Moreover, if the reluctance to
base their case on EU law was caused by the fact that Switzerland was the preferred destination of the
patients, they could easily have avoided this by choosing another destination in the EU. Although it is true that
the Swiss legislation is particularly convenient for patients who would like to commit suicide, since it literally
allows patients to fly out to Switzerland to die there, euthanasia and assisted suicide are now lawful in several
EU Member States.® Patients could, for example, decide to move to the Netherlands, where physician-assisted
suicide is lawful. The main difference with Switzerland is that, to receive assisted suicide in the Netherlands,
patients would have to have established a treatment relationship with a Dutch doctor.® This may not be easy —
but it could be a solution for UK patients who would like to be able to end their life in a dignified way. Cross-
border movement of patients within the EU to receive euthanasia abroad is not unheard of. Each year, a
number of German patients receive euthanasia or assisted suicide in the Netherlands. Against this background,
it is surprising that none of the UK claimants have tried to rely on free movement law to challenge the
compatibility of the Suicide Act 1961 with EU law.

In the internal market, EU citizens enjoy free movement rights. One of those rights is the right to freely receive
services in another Member State. In principle, this right makes it possible for citizens to make their own ethical
choices by going to a Member State where the legislation on a particular ethical issue is different from the
legislation in their home Member State. An Irish student who is pregnant can travel to England for an abortion.
A French tourist can visit a prostitute in Amsterdam. A Dutch patient who is hypochondriac can travel to
Germany for a total body scan. As a result, the free movement provisions have become a tool for individuals to
follow their own ethical preferences. Most of the time, they are not punished for making a different choice
from their home Member State. French tourists who have smoked cannabis in a coffee shop in Amsterdam are
not going to be prosecuted on their return to France. However, this is different in the case of English patients
who have travelled abroad for euthanasia or assisted suicide. Their family members could potentially be
prosecuted on their return to the UK. This is a factor which makes it more difficult for patients to receive
euthanasia or assisted suicide in another Member State. As a result, there is a restriction on their right to freely
receive services. Such a restriction has to be justified and, therefore, the UK would have to provide a ground of
justification. This would not be sufficient, as the UK would also have to show that the restriction complied with
the proportionality test. Therefore, it is not too complicated to turn a sensitive ethical dilemma into a free
movement case. However, the fact that none of the claimants in the assisted suicide cases in the UK have relied
on free movement law shows that there is a general reluctance to rely on free movement law in ethical cases.

This paper will make two main arguments. First of all, free movement law has a legitimate role to play in ethical
discussions, such as debates about whether euthanasia should be lawful. Objections to the involvement of free
movement law in cases with a strong ethical dimension have not sufficiently focused on the ultimate aim of the
free movement provisions. Secondly, free movement law can be applied in such a way that it respects the
various ethical positions in the EU Member States while still doing justice to the aim of the free movement
provisions. Respecting ethical diversity in the EU does not mean that national ethical choices should be
protected from the involvement of free movement law. Ethical pluralism in the internal market is achieved by
making different national ethical choices interact and engage with each other — not by insulating them from
any external perspectives. Free movement law has an important role to play in creating a forum where this
interaction can take place. The starting point of the paper will be to explore and reject the objections to the
involvement of free movement law in cases with an ethical dimension. The next step is to present a non-
economic perspective on free movement law, which will be used to decide how free movement law should be
applied to ethical cases. At the core of free movement law is a principle of recognition, which requires Member
States to recognize and to engage with regulatory choices made by other Member States. To protect the effet
utile of the free movement provisions, this principle of recognition should also be applied to ethical cases.
Thirdly, and finally, a hypothetical case of an English patient who would like to travel to the Netherlands to
receive euthanasia will be analyzed. This case will be used to show how the free movement provisions can be
applied in such a way that a balance is struck between the right of Member States to protect their ethical
positions and the right of individuals to make their own ethical choices.

B. Free movement law as a forum of interaction
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Ethical questions are inherently personal questions. Decisions such as whether we would like to receive
euthanasia or whether we would like to donate our organs are made on an individual basis. As a result, it is
very difficult to reach consensus on ethical issues among a certain group of individuals.’® Nevertheless,
Member States have to adopt legislation on ethical issues. This legislation is often already disputed at the
national level. The character of national legislation on ethical issues as a compromise explains why the EU is
extremely hesitant to get involved in ethical debates and to adopt an autonomous ethical position. The
distance between the citizens who make ethical choices and the EU is too significant for the EU to legitimately
impose ethical views on EU citizens.!! For example, it would not be legitimate for the EU to adopt legislation
which provides that euthanasia should be lawful in all Member States. In the field of healthcare services, this
reluctance is reinforced by the lack of competence of the EU to regulate healthcare services.?? This lack of
competence is a legal tool to operationalize the distance between the EU and the citizens on moral and ethical
issues. Two conclusions flow from this distance. First of all, it is not legitimate for the EU to impose one ethical
view on the Member States (“euthanasia should be lawful”). Secondly, it is not legitimate for the EU to force
one Member State to accept the ethical choice which has been made by another Member State (“the UK has to
accept that if euthanasia is lawful in the Netherlands, it should also be lawful in the UK”). In the EU, mutual
recognition is always based on mutual trust. There has to be a foundation for this trust. In the free movement
of goods, the EU has created such a foundation by developing an elaborate regulatory framework to adopt
European product standards.'® In EU criminal law, mutual trust is based on a presumption that all EU Member
States comply with the same set of fundamental rights standards — whether based on the ECHR or on the
Charter.' This level of trust does not exist in the field of ethics. Moreover, this is a field where the EU accepts
that Member States have made very different choices and that these differences are legitimate. The task of the
EU is to protect these differences rather than to eliminate them — “unity in diversity”.

As a result of this starting point, free movement law has adopted a deferential approach to national ethical
positions. The most obvious example of this deference can be seen in Grogan.'® The facts are well-known: Irish
student associations distributed leaflets to students to provide information about the possibility of receiving
abortion services in the UK. Abortion was prohibited by the Irish Constitution, while it was lawful in the UK. A
private association attempted to enforce the prohibition by claiming that the Irish court should issue an
injunction prohibiting the student associations from handing out these leaflets. When the student associations
claimed that such an injunction would breach the right to freely provide services, a preliminary reference was
made to the Court of Justice of the European Union (“the CJEU”). The CJEU held that the case fell outside the
scope of the free movement provisions, because there was no economic link between the student associations
and the abortion clinics in the UK. After all, the clinics did not pay the student association for distributing the
leaflets. The CJEU’s judgment has been criticized heavily from a legal point of view.!” However, the main
message of the judgment was not about the substance of free movement law. It was moral: EU law does not
want to get involved in this very sensitive ethical discussion. A technical argument about the scope of free
movement law was used to avoid having to engage with the substance of the ethical choice. Similarly, because
no restriction on free movement was found, Ireland did not have to provide a justification and to show that the
restriction was proportionate. A similar technique was used in Josemans,'® in which the policy of the city of
Maastricht to prohibit the sale of soft drugs to citizens who were not resident in the Netherlands was
challenged under the free movement provisions. In both cases, the CJEU used technical legal arguments to
protect the national ethical choice from review under free movement law. These legal arguments were only a
tool for the CJIEU to make a more fundamental statement: it did not want to have to engage with fundamental
and substantive ethical choices which had been made at the national level.
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This deferential attitude of the CJEU is justified when the aim is to prevent EU law from imposing one ethical
position on the Member State, or from imposing mutual recognition of national ethical choices. However,
these reasons are not good justifications to completely shield ethical cases from the application of free
movement law. A clearer distinction should be made between positive integration — harmonization — and
negative integration. While both approaches essentially share the same aim — improving the functioning of the
internal market —, they seek to achieve this aim in different ways. When the EU adopts harmonization in a
particular field, one set of rules is provided that apply to all Member States. As a result, harmonization carries
with it the risk that the EU replaces and harmonizes ethical choices which have been made at the national
level. Briistle was about a directive in the field of intellectual property law, which prohibited Member States
from issuing patents for inventions in which human embryos were used.'® The CJEU held that the concept of
“human embryo” should be given an autonomous definition in EU law. As such, it has effectively harmonized
what constitutes a human embryo under EU law. Since Member States have very different views on when a
human embryo becomes a human embryo, in Briistle, the CJEU essentially imposed one ethical position on the
Member States. Similarly, there is a risk that through harmonization the EU forces Member States to accept the
ethical positions of other Member States. In Coman,® the CJEU will have to decide whether Member States
which do not recognize same-sex marriages have to interpret the concept of “spouse” in the Citizen Rights
Directive?! — which has not been defined — in such a way that it applies to same-sex couples who have lawfully
concluded a marriage in another Member State where same-sex marriages are allowed. Are Member States
which are strongly opposed to same-sex marriages obliged to recognize the same-sex partner as a spouse? This
would effectively lead to mutual recognition of same-sex marriages in the EU, and would again force Member
States to accept ethical choices which have been made by other Member States.

Negative integration is a different process. In a free movement case, the free movement provisions are used as
a tool to confront one national regulatory choice with another national regulatory choice. This is an exercise in
confrontation, which does not necessarily require EU law to adopt its own ethical position. The free movement
provisions provide a platform where two different national choices are made to interact with each other.??
They give citizens a right to confront a Member State with regulatory choices that have been made in another
Member State, and they force this Member State to interact and to engage with that regulatory choice. For
example, if an English patient wanted to travel to the Netherlands to receive euthanasia, the English ethical
position would be confronted with the Dutch ethical position. Free movement law acts as a catalyst, which
elevates the English discussion about whether euthanasia should be lawful to a European forum, where the
English ethical position has to interact with the Dutch ethical position on euthanasia. In such cases, the CJEU
does not have to make an autonomous ethical choice — the choice which is made is between the English ethical
position and the Dutch ethical position. If it is accepted that mutual recognition of national ethical choices is
not legitimate, there is no risk that the involvement of free movement law would lead to the imposition of one
ethical position at the European level. Therefore, in cases based on the free movement provisions, there is no
risk that the CJEU would impose an autonomous ethical position on the Member States or that it would force
Member States to recognize the ethical choices made by other Member States. The real objection to the
involvement of free movement law in these cases is not that the CJEU would impose one ethical position on
the Member States, but that the mediation exercise between two different national ethical positions is
performed in a biased way.??

This objection is directly based on the perceived aim of the free movement provisions. It is said that the free
movement provisions are unable to perform the mediation exercise between different national ethical
positions in a neutral way because of their inherent focus on economic integration.?* The free movement
provisions are about trade, about market interests, about economic efficiency. Ethical issues should not be
discussed in this forum, because they would be exposed to economic or efficiency-based reasoning. While it is
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right to say that ethical issues should not be decided on the basis of economic considerations, the sole fact that
the internal market is a “market” should not in itself be a justification to prevent ethical issues from being
discussed in free movement cases. The market has always been a forum for ethical debates.?> The main
question is how the market deals with ethical issues. The CJEU has shown that it is able to apply the free
movement provisions to national ethical positions without exposing these positions to efficiency-based
reasoning. If a Member State is relying on a justification for a restriction on free movement which is genuinely
non-economic and based on the protection of their ethical position, the application of the free movement
provisions does not suddenly turn such a case into a case about economic efficiency. In Omega,?® Germany
justified a restriction on the right to freely provide services on the basis of the protection of the right to human
dignity. The German authorities had adopted a specific interpretation of the right to human dignity, which
meant that they wanted to be able to prohibit laser-gaming in which participants aimed to eliminate each
other. The protection of human dignity was accepted as a justification under the umbrella of public policy. The
CJEU focused on the level of protection that Germany provided to the right to human dignity — or rather the
German interpretation of the concept of human dignity — vis-a-vis the protection of the right to human dignity
provided in the UK — where this concept for laser-gaming had been developed. The proportionality test also
focused on what was suitable and necessary from the perspective of the German ethical position.?” Economic
considerations played no role in this assessment. In Sayn-Wittgenstein,?® Austria wanted to prevent an Austrian
citizen from using a royal title which she had lawfully acquired in Germany. This was based on the Austrian
Constitution, which protected the right to equality among citizens. The reasoning of the CJEU focused on the
differences in the Austrian and German protection of the right to equality, and whether the restriction on free
movement was suitable and necessary for Austria to protect its different approach to equality.? In the case of
an English patient who would like to travel to the Netherlands to receive euthanasia, the free movement
provisions would put the English position on euthanasia vis-a-vis the Dutch position on euthanasia. As will be
discussed in more detail below, the UK would probably rely on the protection of the right to life as a
justification for the restriction on the right to freely receive services in the Netherlands. The question for the
CJEU would be if it was suitable and necessary for the UK to keep open the possibility of prosecuting family
members who have assisted suicide in another Member State to guarantee the level of protection that the UK
has decided to give to the right to life. This would involve a comparison between the level of protection
provided to the right to life in the UK and in the Netherlands. Again, no economic factors would have an impact
on that assessment.

Overall, it is clear that the application of the free movement provisions in cases with an ethical dimension does
not necessarily lead to an economics-based approach by the CJEU. Similarly, the free movement provisions do
not force the CJEU — or the EU more broadly — to impose one ethical position on all Member States or to force
Member States to accept the ethical choice made by another Member State. The free movement provisions
can be applied in such a way that they are neutral to different national ethical positions. However, even if their
application is neutral, it is still a different question whether the free movement provisions should be applied to
genuinely non-economic or ethical issues. The answer to that question should depend on the aim of the free
movement provisions. This is what will be discussed in the next section.

C. The non-economic foundations of free movement law

There are few theoretical approaches to free movement law in the context of the EU internal market.3° Those
theoretical approaches that do exist focus primarily on the economic foundations of free movement law, and
the economic rationale behind the creation of an internal market.3! As such, their focus has been on economic
efficiency and market integration. Therefore, it is not surprising that the free movement provisions are often
considered to have a predominantly economic purpose. With the exception of the development of EU
citizenship,3? the non-economic dimensions of the free movement provisions have not been sufficiently
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explored from a theoretical perspective.3? If they have been explored, the approaches that were used adopted
a political or philosophical perspective on the free movement provisions. For example, Alexander Somek3* and
Floris De Witte3> have focused on the democratic legitimacy of the application of the free movement provisions
to sensitive ethical issues. The aim of this paper is to provide a self-standing theoretical account of the free
movement provisions. Free movement lawyers should not defer to economists or political scientists in doing
so. They should explore themselves what they see as the theoretical foundations of free movement law. Such a
non-economic perspective on the free movement provisions is necessary to do justice to the purpose of the
free movement provisions. As will be shown below, an exclusively economic perspective on the internal market
will ultimately go against the aim of the internal market. For that reason, it is also necessary to develop a non-
economic theory of free movement law to make the free movement provisions and the internal market
sustainable. This perspective is necessary to determine what the appropriate role of the free movement
provisions is in ethical issues.

While there is no doubt that economic integration is one the main aims of the free movement provisions,
economic integration has always been a tool to achieve a higher aim: to guarantee peace between the Member
States and to improve the well-being of EU citizens.3® This means that the internal market has an important aim
at the macro-level — to improve and maintain peaceful relations between Member States — as well as at the
micro-level — to increase the well-being and welfare of EU citizens. The internal market does not only create a
relationship between Member States, but also between the Member States and their citizens. EU citizens have
always been at the center of the internal market. This can be seen in the application and the enforcement of
the free movement provisions. After all, most free movement cases are brought by EU citizens, companies or
associations. The direct effect of the free movement provisions has enabled them to rely on the free
movement provisions to challenge Member State legislation before the national courts.3” Most of the time,
their purpose in relying on free movement law is to increase their own well-being. For that reason, it is often
argued that free movement law places individual freedom above national solidarity. This results in a tension
between the micro-aim and the macro-aim of the free movement provisions. However, those who criticize the
individualistic nature of free movement law ignore the impact that the exercise of individual free movement
rights has on the macro-level. Although the motive to exercise free movement rights may be selfish, it leads to
a process of interaction between Member States. This process — regardless of its outcome — has an important
impact on the relations between Member States, and on the relationship between Member States and EU
citizens. Viking®® and Laval,*® which have been heavily criticized for favoring free movement over social
protection,®® were ultimately about forcing national labor law systems to take the conditions and
characteristics of workers in other Member States into account. From a broader perspective, these cases were
not just about companies that wanted to be able to pay lower wages, or that wanted to rely on the free
movement provisions to force their Member States to engage in a deregulatory exercise. At a more
fundamental level, they were an exercise in confrontation — some of the older Member States were confronted
with the reality of the internal market after the process of enlargement in 2004.#* They were forced to re-
orient and to re-position themselves in that context. It was not possible for Finland and Sweden to ignore the
position of workers in the new Member States. The older Member States were forced to engage with the
position of workers from the new Member States, whose participation in the internal market they had to
facilitate. A more national perspective on the protection of workers had to be replaced by a European internal-
market based perspective on social protection.
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One of the core foundations of the internal market is that EU citizens feel confident that free movement is able
to improve their well-being. As such, the functioning of the internal market is conditional on the trust placed by
EU citizens in its existence. For this trust to be sustainable, it is essential that EU citizens understand and
support the connection between free movement law and peace and well-being of EU citizens. This is where the
internal market of today is encountering serious problems. The connection between, on the hand, peace and
well-being of EU citizens and, on the other hand, economic integration as a tool to achieve these aims is not
sufficiently obvious anymore to many EU citizens. The aim and the tool of the internal market have become
disconnected. Two main reasons for this development can be identified. First of all, economic integration as a
principle to justify the existence of the internal market has become too technical and too technocratic.*? This
has become particularly obvious after the financial crisis.** The measures which the EU had to take to protect
the functioning of the internal market after the financial crisis were of a highly technocratic nature. Decisions
were taken at a certain distance from the EU citizens, who did not really have a chance to get involved in the
process. The EU adopted various packages of rules and reforms which had a direct and significant impact on
the economies of the Member States. Furthermore, the enlargement of the EU has resulted in more significant
differences in regulatory standards in the various Member States. Again, the benefits of these processes of
enlargement are not sufficiently obvious to EU citizens.* This has resulted in a process where EU citizens have
distanced themselves from the internal market. Although the motives of the majority of UK citizens who voted
in favor of Brexit were very diverse, a lack of trust in the ability of the internal market to improve their well-
being was certainly one of them. A second reason for the disconnection between economic integration and
peace is more social. The concept of peace as the foundational principle of the internal market has become too
abstract for citizens to support the existence of the internal market. There are very few EU citizens who have
still experienced war or armed conflict. For the younger generations of EU citizens, peace is an abstract concept
that does not have anything to do with the reality of their day-to-day life. Again, the inability to understand and
appreciate the necessity of the internal market to guarantee peace between Member States threatens the core
of the internal market.

The disconnection between the aim (peace and well-being) and the tool (economic integration) of having an
internal market can only be repaired by creating a tool that re-connects free movement law to peace and well-
being. This is why a non-economic perspective on free movement law is essential. As was shown in the section
above, the application of the free movement provisions leads to a process of interaction and confrontation
between Member States. This process of negative integration provides an appropriate forum to force Member
States to engage with each other’s ethical choices. Interaction between Member States and EU citizens solely
on economic issues is not sufficient to guarantee the trust of EU citizens in the internal market. The internal
market also has to provide a forum for interaction on non-economic issues. For that reason, to protect the aim
of the free movement provisions, free movement law has to play a role in ethical debates. The next section will
discuss how this role can best be played.

D. The principle of recognition in the internal market

The non-economic foundations of free movement law can be found in the way in which the free movement
provisions limit the sovereignty of Member States. This limitation of sovereignty is crucial to achieve the aim of
the free movement provisions — to guarantee peace between Member States and to improve the well-being of
citizens. This is not only achieved by subjecting the legislation of Member States to the rationale of economic
integration, but also by the process through which free movement cases are assessed. This is a tool which is
independent from the economic aim of the free movement provisions. Every case where the free movement
provisions are used to assess national legislation involves a process of interaction between Member States. It
limits the sovereignty of the Member States by forcing them to engage with the regulatory choice which has
been made in another Member State. This process is fundamental to the application of the free movement
provisions. It can be found across the spectrum of free movement law. Member States have to take into
account how goods have produced in another Member State.*> Member States have to substantively assess the
qualifications of workers who have been trained in another Member State.*® Being a member of the internal
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market means that Member States cannot deliberately close their eyes to what is happening in other Member
States. This does not mean that the internal market has become one regulatory space without any internal
borders. However, if Member States decide to create internal borders by restricting free movement, they have
to do this on the basis of an assessment of how the regulatory choice in another Member State relates to the
regulatory choice which they have made. This process of engagement limits the sovereignty of the Member
States, since they are being forced to interact with the regulatory choice which has been made in another
Member State.

Therefore, the free movement provisions are based on what could be described as a principle of recognition.
Member States have to acknowledge the existence of different regulatory choices in the internal market and
have to engage with these differences. The result of this comparative exercise is in no way determined by the
free movement provisions — there is no obligation as to the outcome.*” However, there is an obligation as to
the process through which Member States reach this result — they have to substantively engage with this
regulatory choice made by another Member State. In certain fields of the internal market, the principle of
recognition has been upgraded to mutual recognition.®® This means that Member States are expected to
recognize the regulatory choice made by another Member State as their own: “your regulatory choice has
become my regulatory choice”. As has already been discussed above, mutual recognition is based on a strong
notion of trust between the Member States. Trust is one of the ultimate ways to recognize what is happening
in another Member State. This notion of trust does not come out of nowhere. Usually, Member States trust
each other because there has already been a significant amount of harmonization in these areas. With mutual
recognition, Member States are supposed to trust each other because they recognize that the differences in
their legislation are minimal. It is clear that in certain areas of the internal market, the application of the
principle of mutual recognition is based on a fiction of trust. For example, this can be seen in the area of
criminal law and asylum and immigration.*® It is questionable whether Member States really trust each other’s
criminal justice systems. Nevertheless, EU law has imposed a very strong presumption of regulatory
equivalence, which imposes a high evidential burden on Member States that want to argue that the regulatory
choice made by another Member State does not comply with the regulatory standards.>® Crucially, in such
cases, mutual recognition is no longer required because the other Member State does not comply with the
underlying EU law standards (such as product standards or fundamental rights standards). In the case of ethical
issues, there are no such underlying EU standards. This reinforces the argument that mutual recognition has no
role to play in the field of ethics.

In the absence of mutual recognition and mutual trust, the core of the principle of recognition in the internal
market is still effective. This requires Member States to engage with the regulatory choice of another Member
State. If a restriction on free movement has been identified, the first step for the Member State is to justify this
restriction.® The justification stage is essentially about why the Member State has made a different regulatory
choice from another Member State. The next step is for the CIEU to assess the proportionality of the
restriction.> The focus of the proportionality stage is on how the Member State has decided to make a
different regulatory choice. In cases which involve more sensitive issues, such as ethical issues, the CIEU will be
less rigorous in the assessment of why and how a Member State has made a different regulatory choice from
another Member State. It will provide a broad margin of discretion to Member States.>® However, there is one
aspect on which the CJEU will not be lenient: the why and how steps only arise if there is a genuine difference
between the regulatory choices made by the Member States. They have to be able to establish that their
regulatory choice is in fact different from the choice which has been made by the other Member State. Free

47 For a more outcome-based perspective, see J.H.H. Weiler, ‘Fundamental Rights and Fundamental Boundaries: Common Standards and
Conflicting Values in the Protection of Human Rights in the European Legal Space’ , in R. Kastoryano (ed), An Identity for Europe: The
Relevance of Multiculturalism in EU construction (Palgrave Macmillan, 2009), 73-101, 96-97.

48 C. Janssens, supra n 14. See also K. Nicolaidis, ‘Trusting the Poles? Constructing Europe through Mutual Recognition’ (2007) 14 Journal of
European Public Policy 682 and K. Nicolaidis and G. Shaffer, ‘Transnational Mutual Recognition Regimes: Governance Without Global
Government’ (2005) 68 Law and Contemporary Problems 263.

49 E. Brouwer, ‘Mutual Trust and the Dublin Regulation: Protection of Fundamental Rights in the EU and the Burden of Proof’ (2013) 9
Utrecht Law Review 135. See also A. Willems, ‘Mutual Trust as a Term of Art in EU Criminal Law: Revealing its Hybrid Character’ (2016) 9
European Journal of Legal Studies 211.

0 E, Brouwer, supra n 49. See also H. Battjes and E. Brouwer, ‘The Dublin Regulation and Mutual Trust: Judicial Coherence in EU Asylum
Law?’ (2015) 8 Review of European Administrative Law 183.

51 See P. Koutrakos, N. Nic Shuibhne and P. Syrpis (eds), Exceptions from EU Free Movement Law (Hart Publishing, 2016).

52 P, Koutrakos, N. Nic Shuibhne and P. Syrpis (eds), n 52 supra. See also N. Nic Shuibhne and M. Maci, ‘Proving Public Interest: The Growing
Impact of Evidence in Free Movement Law’ (2013) 50 Common Market Law Review 965.

53 See S. Weatherill, The Internal Market as a Legal Concept (OUP, 2017), Chapter 11.



movement law does not accept a superficial argument about this difference — Member States have to be able
to prove that their legislation is different. In order to be able to do this, they have to substantively engage with
the regulatory choice made by the other Member State. This is the absolute minimum that is required by the
principle of recognition in the internal market.

This minimum requirement also applies to ethical or moral choices made by Member States. If they are unable
to establish that they have made a different ethical choice, Member States cannot justify restrictions on free
movement. This is clear from Conegate.>* Some UK companies tried to import sex dolls which had been
manufactured in Germany. The dolls were seized by UK customs authorities because they were considered to
be against public morality. However, similar dolls were already manufactured and sold in the UK. As such, the
difference in the level of public morality protection between the UK and Germany did not in fact exist. The UK
could not rely on public morality to impose import restrictions on these sex dolls. Member States cannot simply
pretend or assume to have made a different ethical choice from another Member State — they have to prove
that there is a genuine difference in ethical positions. This requires a substantive engagement with the ethical
choice made by the other Member State. A similar approach can be seen in Jany,”® in which the Dutch
authorities were treating prostitutes from other Member States differently from Dutch prostitutes. In all free
movement cases with an ethical dimension in which the CJEU has accepted that the restrictions on free
movement were justified, there was no doubt that the Member State which restricted free movement had
genuinely made a different ethical choice. As was already argued above, in Omega, for historical reasons, the
German authorities had adopted a much stricter interpretation of the right to human dignity than the UK
authorities.>® Similarly, in Sayn-Wittgenstein, noble or royal titles were prohibited in Austria, while in Germany
families were still allowed to use these titles — at least as a part of their last name.>” The restrictions on free
movement were based on genuine differences in the ethical choices which had been made in different
Member States. It was on that basis that they were accepted by the CJEU.

In Conegate, the principle of recognition prevented a Member State from relying on a ground of justification. In
other cases with a more complicated factual background, the principle of proportionality is the more
appropriate tool to assess whether a Member State has adopted an ethical position which is genuinely
different from another Member State. More precisely, the necessity test should be used to assess the
differences between ethical positions. A restriction on free movement is only necessary if the level of
protection provided to that ethical choice is different from the level of protection provided in another Member
State. As such, the necessity test should force a Member State to compare its own ethical position with the
legislation of another Member State. This would normally involve a comparison of the relevant national
legislation. This assessment has to be carried out by the Member State imposing the restriction. Again, free
movement law does not require a particular outcome. However, it does require that Member States can prove
that they have actually substantively engaged with the ethical position in the other Member State. Free
movement law should provide a broad margin of discretion as to the result of the comparison, but the process
of comparison has to take place. In the terminology used by Floris de Witte, such a test would probably be
considered a substantive proportionality test.>® After all, it forces Member States to engage with the substance
of the regulatory choice made by another Member State. However, it is important to note that the substance
of the proportionality test is determined entirely by the ethical position of the Member State. It would not be
based on any economic or efficiency-based considerations.

De Witte has argued strongly that, to respect the differences in ethical positions in the EU, free movement law
should only impose a procedural proportionality test. Such a proportionality test would focus exclusively on the
internal consistency and transparency of the ethical choice made by the Member State.*® It would not impose
any obligation on Member States to engage with the ethical positions of other Member States. Such a vision of
protecting ethical pluralism in the internal market is fundamentally inconsistent with how the principle of
recognition seeks to achieve ethical pluralism in the internal market. A proportionality test which only adopts
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an internal perspective is not genuinely pluralistic — it allows Member States to ignore different ethical
positions in the internal market. This principle of recognition requires at least a substantive engagement with
different ethical positions. It achieves and protects ethical pluralism by explicitly forcing Member States to
establish what the differences between them are. In conducting this exercise, Member States should be given a
margin of discretion in determining whether and to what extent their ethical positions are different. Such a
comparative process is what EU citizens can expect from free movement law as a forum of interaction.
Importantly, this does not mean that Member States are required to justify the existence of different ethical
positions. They are only required to establish that these differences exist. On that basis, the principle of
recognition achieves a balance between the right of Member States to protect their ethical positions and the
right of citizens to make their own ethical choices. The final section of this paper will return to the topic of
euthanasia and will analyze how the principle of recognition should be applied in a case of an English patient
who would like to receive euthanasia in the Netherlands.

E. The application of the principle of recognition in the field of euthanasia

In this final section, a hypothetical case will be discussed to analyze how the principle of recognition would be
applied in the case of an English patient who would like to travel to the Netherlands to receive euthanasia or
assisted suicide. It will be shown what the free movement provisions would require from Member States in
such a case.%°

Anna is an English citizen with a very aggressive form of bowel cancer. She has been treated for a number of
years. However, her treatment has been unsuccessful and her doctors have confirmed that there is nothing
they can do anymore. They do not know how much longer Anna will have to live. Anna is suffering unbearably
and spends most of the time in bed. She is under heavy medication to relieve the intense pain. Because she
knows that there is no prospect of improvement, she would like to end her life in a dignified way. Her doctors
have explained to her that they are unable to help, since euthanasia and assisted suicide are prohibited in the
UK. In the newspaper, Anna reads about the End of Life Clinic in The Hague.%! This clinic is specialized in
providing euthanasia and assisted suicide in very complicated cases in which the doctors who are treating a
patient are unable or unwilling to provide euthanasia. Anna has a number of online and telephone
consultations with the doctors who are working in the clinic. They confirm that Anna fulfils the requirements
under Dutch law to receive euthanasia or assisted suicide. She is suffering unbearably and there is no prospect
of improvement of her medical situation. However, the End of Life Clinic only treats patients who are resident
in the Netherlands. Therefore, she is exploring the option of moving to the Netherlands for the last months of
her life. However, Anna is unable to travel alone and she would need the assistance of her husband. Her
husband is worried that, on his return to England after Anna has received euthanasia in the Netherlands, he
could be prosecuted for having assisted suicide or euthanasia abroad. English criminal law asserts
extraterritorial jurisdiction in that respect.®> Anna does not want to do anything which would put her husband
at risk of a criminal prosecution. She asks the Director of Public Prosecutions (“DPP”) to guarantee that her
husband would not be prosecuted. The DPP refuses to do so and Anna brings an action before the
Administrative Court. She claims that the refusal of the DPP to provide a guarantee of non-prosecution
constitutes a restriction on her right under Article 56 TFEU to freely receive healthcare services in the
Netherlands.

The first question for the Administrative Court would be to assess whether there was a restriction of Article 56
TFEU. The test is to see whether the national legislation makes it more difficult or less attractive for Anna to
receive services in the Netherlands.®® The precise obstacle in this case is the refusal of the DPP to guarantee
that Anna’s husband would not be prosecuted. This refusal is making it more difficult for Anna to travel to the
Netherlands to receive healthcare services, because she does not want to have to expose her husband to a risk
of a criminal prosecution. That risk in itself is sufficient to establish a restriction of Article 56 TFEU. Even though
it is unlikely that Anna’s husband would be prosecuted, there will be an investigation into his case, which would
take a certain period of time. The DPP has issued guidelines which set out several factors tending in favor and
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against a criminal prosecution.® On that basis, it could be argued that Anna’s husband would be able to assess
the likelihood of a criminal prosecution and would be able to conclude that such a prosecution is unlikely.
However, the uncertainty would still exist, and it is this uncertainty which constitutes a restriction on Anna’s
free movement rights. The UK would be required to justify this restriction. It would probably do so on the basis
of the protection of the right to life, which is protected by Article 2 ECHR and Article 2 of the Charter of
Fundamental Rights. In particular, by prohibiting euthanasia and assisted suicide, the UK aims to protect
vulnerable citizens from undue pressure to end their lives. The protection of the right to life would fall under
public policy, which is one of the Treaty justifications in Article 63 TFEU.®% The UK could also make a more
general argument that the justification is based on the aim to protect the application of English criminal law.
This would again be a public policy justification. However, the substantive aim of the criminal law in this case is
to protect the right to life. As a result, it is more likely that the UK would want to rely on the protection of the
right to life as the justification for the restriction on free movement.

The next step would be to assess the proportionality of the restriction. It would start with an assessment of the
suitability of the restriction. Is it suitable to protect the right to life to keep open the possibility of prosecuting
family members who have assisted euthanasia or suicide abroad? It could be argued that because no family
members have in fact been prosecuted in the UK, the prohibition of assisted suicide is only a symbolic
prohibition. Nevertheless, even if the prohibition is considered symbolic, it still achieves its purpose. Although
certain UK citizens decide to ignore the prohibition, a significant number of patients stay in the UK because of
the fear that their family members might be prosecuted. Therefore, the measure does achieve its deterrent
aim and contributes to the protection of the right to life. The conclusion would be that the DPP’s refusal is
suitable. The final question would then be if the restriction was also necessary. In other words, is it necessary
to protect the right to life to keep open the possibility of prosecuting family members who have assisted
suicide abroad? This is where the principle of recognition requires that the UK engages with the ethical choice
which has been made by the Netherlands. The starting point should be that it is only necessary for the DPP to
keep open the possibility of a criminal prosecution if the way in which the Netherlands protects the right to life
is different from the way in which the UK protects the right to life. This is the foundation on which all free
movement cases with an ethical dimension have been decided. The Member State which is restricting free
movement has to establish that it has made a different ethical choice. In Anna’s case, this means that the DPP
would be required to compare the Suicide Act 1961 and the DPP Guidelines — including the factors tending in
favor and against a prosecution — with the relevant Dutch legislation.®® The DPP would have to show that the
way in which the UK protects the right to life is different from the way in which the Netherlands protects the
right to life. As a result, he will have to assess how the right to life is protected under the Dutch legislation.
Under free movement law, Anna does not have a right to claim a particular kind of outcome of this assessment,
but she does have a right to force the UK to recognize and to engage with the legislation in the Netherlands.

This approach to free movement cases with an ethical dimension strikes a balance between the UK’s right to
decide how to regulate euthanasia or assisted suicide, and Anna’s right to freely make her own ethical
decisions.®’” Anna has a right to expect that the UK substantively engages with the ethical choice of another
Member State, and that it establishes that a different ethical choice has been made. The UK remains
autonomous in making its ethical choices, but to be able to restrict free movement it has to show that it has
adopted a different ethical position from the Netherlands.

F. Conclusion

The starting point of this paper has been that the role which free movement law should play in ethical
discussions has to be determined by the aim of the free movement provisions. The fundamental aim of the free
movement provisions is non-economic. This also means that the free movement provisions have a role to play
in discussions which are genuinely non-economic, such as ethical debates. The application of the free
movement provisions to ethical cases does not require the CJEU to adopt an autonomous ethical position at
the EU level. Moreover, the CJEU has proved that it is able to apply the free movement provisions to cases with
an ethical dimension without exposing them to economic or efficiency-based reasoning. The internal market
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provides a forum of interaction, which can and should be used by individuals to confront Member States with
ethical choices made in other Member States. This exercise in confrontation is based on the principle of
recognition. This principle forces Member States to engage with different regulatory and ethical choices in the
internal market. This limitation of their sovereignty is necessary to achieve the aim of the free movement
provisions.

The initial reaction of the skeptical reader may be that giving EU citizens a right to receive euthanasia in
another Member State would only decrease the faith of citizens in the internal market. The point is: the
principle of recognition does not give EU citizens such a right. It does not impose any kind of outcome, but it
only imposes an obligation on Member States to engage in a process of comparison. Member States are
required to explore and define the ethical differences between them. They do not have to justify them and
they certainly do not have to accept ethical choices made by other Member States. Free movement law
establishes a dialogue between Member States on ethical issues. Based on its non-economic foundations, the
function of the free movement provisions is to build bridges between different ethical positions in the EU.
These bridges can be closed, or they can be opened. The frequency with which the bridges will be crossed from
one Member State to another will depend on the willingness of Member States to open them and on the
willingness of EU citizens to cross them. In any event, it is the task of free movement law to build the bridges.
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