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Abstract

If humanity ever encountered extraterrestrial civilisations who had already formed an interstellar network
with others and which had its own interstellar legal framework, would we want to accede to that
framework, with the likely effect of having to adapt our own laws? Can there be a joint view of what a
global human position should look like or is it impossible to arrive at a consensus? Aspects of questions
like these have been hinted at in the literature in a generic sense but an analysis of the costs to human
identity of taking out membership in a “Galactic Club” has so far not been attempted. As an extreme
hypothetical case study based on a direct contact scenario, this paper aims to close at least part of the gap
by addressing one facet of human normativity and identity that will inevitably exert a major influence on
any future negotiations with ETI: Human rights. The curious nigh-total absence of this particular field of
law in any SETI-related research has been conspicuous for some time. The article can only offer first
reflections meant to help shape the future debate. It will try to chart a course across the existing terrain of
human rights law, looking at the fundamental aspects of individual human rights guarantees and how they
might be affected by contact with an interstellar legal regime.

1. Introduction

Will contact with extraterrestrial intelligence (ETI) “render us heirs to a galactic culture”, and
will it “set us on a new and higher path”, as Ronald N. Bracewell asked in 1974 in the final
chapter of his book “The Galactic Club”?! If, as Michael A.G. Michaud wrote in 2007, we
“encounter civilizations that already have formed a Galactic Club [and who] offer us an
interstellar legal framework”, would we accede to it, knowing that it might “require significant
changes in our own laws”?? Is the scenario of humanity speaking “with many voices [while]
congruent with individual rights and cultural diversity [...] [possibly] bad policy” in an
interstellar and interspecies context?® Can there be a joint view of what a global human position
should look like or is it factually — and legally — next to impossible to arrive at a grand consensus
if we are currently nowhere near anything that resembles a unified world government? Is there
any point in speculating at this time about basic rules of a joint cosmic metalaw, as has been
done since the early second half of the 20" century, and pinning humanity’s hopes for a contact

event on the expectation that every ETI would more or less share its views?*



Even assuming that we were to meet highly advanced ETI who are altruistically-minded and
basically benign in nature, would their understanding of the terms “altruistic” and “benign” be
identical to ours? Altruism, for example, can be directed at varying beneficiaries with varying
degrees of primacy. More to the point of this paper, would they, for example, equally accept
concepts such as individualism and minority protection, as is the case in many if not most of
the current human rights regimes on Earth, or will they consider striving for forms of collective-
minded frameworks or even of collective consciousness preferable?® Will collective entities
view non-collective life-forms as truly sapient and on an equal moral footing with themselves
at all — or would the oft-cited image of the human attitude to ants prevail?® As the author queried
elsewhere, even the human debate of the subject has been, and continues to be, far from uniform

or static:

“Transposed to our current stage of species development, this may translate into
increasingly questioning the old concerns over protecting human dignity, individuality,
and personal autonomy vis-a-vis the demands of the collective and emphasising that the
good of the whole and the goal of peaceful co-existence of all members of a community
supersede the need for concepts such as a presumption of innocence and the attendant
restrictions on intrusions by the collective, when it becomes ever more apparent that we
may be on the path to redefining human and personal dignity and autonomy, this time
not in an ideologically forced conversion to the interests of the whole as occurred during
the time of the authoritarian regimes of the last century, such as, for example, the Nazi
regime’s Volk concept, but based on a paradigm shift in our own perception triggered
by our immersion in the new and rapidly evolving environment of the ‘freedom of

information society‘*.’

Aspects of questions connected to the consequences for human society of contact with ETT like
these have been hinted at in the literature® in a generic sense but an analysis of the nuts and
bolts, as it were, and above all of the costs to human identity, of taking out membership in the
Galactic Club has so far not been attempted. This may hardly be surprising, given that hardly
anyone would appear to see a pressing need for answering such questions, because the general
public — and quite possibly also the mainstream academic — consensus seems to be that musing
about contact with ETI at such a level would mean wasting political energy on something that
is very unlikely to happen anytime soon, if at all: After all, the search for extraterrestrial

intelligence (SETI) in its many variations has been going on for decades without any tangible
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results to show for. Furthermore, until contact occurs we will not know the extent of ETI’s

strangeness’ compared to ourselves and hence such ideas are unwarranted speculation.

However, that argument, while understandable from a point of view of pragmatic priorities,
appears short-sighted in principle for a number of reasons. Firstly, the fact that so far hard
evidence of the existence of ETI continues to elude human science is neither here nor there:
Absence of evidence is not evidence of absence — unless the search has been comprehensive,
which it has not. This leads to the second reason: Given the overall still incomplete search
parameters of mainly radioastronomy-oriented SETI, we may have been missing evidence
because the search concentrated on the “wrong” regions of space, looked for the wrong signal
indicators, omitted the search for extraterrestrial artefacts (SETA)'?, or because we are as yet
technologically unable to detect the evidence. Thirdly, even if humanity was to make an effort
at establishing a joint a priori legal position, the complex negotiations would take a very long
time, if terrestrial politics and diplomacy are anything to go by. Beginning to think about it
sooner rather than later might seem prudent. Fourthly, and perhaps horribile dictu for the
traditionally still rather conservative!! radioastronomical SETI community, all of this discounts
the possibility that there might be some truth to even a small number of reports about
unexplained aerial phenomena (UAP) or UFOs.!? The terms of reference of the IAASETI
Permanent Committee, for example, state: “These terms of reference exclude any consideration

of UFO phenomena”.!?

Steven J. Dick, the former NASA chief historian, was correct when he said that “the possibility
of contact is a strong argument that some form of metalaw must be developed in order to deal
with interactions with aliens”.'* This paper is based on the author’s experience as a comparative
and international lawyer who has worked as a practitioner and as an academic in several
jurisdictions, and has an interest in advancing the legal analysis of the post-detection
environment as a member of the UK SETI Research Network. It is an extreme hypothetical case
study based on a direct contact scenario and assumes the feasibility of communication with ETI
— current expectations about contact and concerns in some parts of the scientific community
about issues such as the possibility of interstellar travel are thus irrelevant for its argument. It
will attempt to begin closing the gap by addressing one facet of human normativity and identity
that will exert a major influence on any negotiations with ETI, bilateral or multilateral: Human
rights. The nigh-total absence of this particular field of law in any SETI-related legal or ethical

research has been conspicuous and difficult to explain.'® The article can do no more than offer
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first reflections on the future debate. It will try to chart a course across the fundamental aspects
of human rights guarantees and how they might be affected by contact with an interstellar
regime. Are there negotiable aspects that we might be willing to trade away and are there
concessions humanity would not be prepared to make? Fulsome declarations about expected
interspecies comity among advanced civilisations may still run afoul of even benign and
advanced individual species’ moral, ethical and legal traditions. Early reflection on the
groundwork for effective and efficient trans-species conversations about the crucial factors
determining individual species’ identity appear apposite, even if humanity is still far from
developing a cosmic species awareness, possibly because it has yet to meet the “other”.!¢
Finally, we need to be aware that there is a wide potential of possible transaction outcomes in
the accession negotiations between humans and the ETI, based on the spectrum of situations as
they may actually arise, and on the positions taken by the ETI who are already in the Galactic
Club on certain issues, which may impact to differing degrees on human conceptions of what
is and is not negotiable under human rights aspects. Much as in the Metalaw debate in the SETI
literature mentioned above, there is such a thing as too much conjecture: Currently, even the
most sophisticated human speculation cannot overcome the epistemological barrier that we
have only our own history as the data base from which to extrapolate. In essence, we would still
be talking only to ourselves proceeding from a human cognitive bias about what other
intelligent entities might perceive as ethical principles, and to what extent they are negotiable.
This particular discussion will by necessity have to be left to the moment when contact is made.

The debate on this point is thus deliberately left at a more abstract level in this paper.!”

On a terminological note, the paper deliberately does not employ words like “organisation”,
“empire” etc., because they have a tendency of transporting connotations from human
traditions, social constructs and positionalities, such as hierarchical power structures,
distribution of portfolios and responsibilities etc. It seems more appropriate to refer to the more
neutral concept of a network which allows for the expression of some form of coordination but
leaves its precise nature open. '8 In fact, such an interstellar network might well be the ultimate
example of a Foucauldian Heterotopia.'® Moreover, in an interspecies context, the term “human
rights” obviously makes no sense anymore and could be replaced with “humans’ rights” to

signify that the debate is about the position of humans as a species.



2. Overview of possible factors affecting human rights guarantees

We shall look at some fundamental issues that may impact in the context of reconciling
differing systems of rights protection. They can be divided into institutional and material

factors. The selection does not claim to be comprehensive.

2.1. Institutional factors

2.1.1. Network regulation density

An interstellar civilisational network that supplies its own legal framework to candidates and
expects adherence from member civilisations may, of course, take different approaches to
regulation density. It may, on the one hand, regulate even the most minute details of its
members’ legal rights and obligations, making the network into a de facto centralist form of
governance, or a federation with strong central powers. It may, on the other hand, take the
approach seen in some of human colonial history with the human colonisers only legislating in
certain areas relevant to a smooth functioning of public life such as, for example, criminal law,
tax law, administrative law etc., while leaving the local population a wide margin of discretion
to regulate their own affairs in personal matters such as family law, law of succession, religious
matters etc. Depending on the model adopted, different areas of freedom might be affected, and
to differing degrees. Civilisations which do not subscribe to any concept of personal freedom
and of individual rights as a defence against government intrusion at all may form networks
which cater for that attitude and admit newcomers only if they are able and willing to support

the collectivist framework unreservedly.

The presumption, however, would appear to point in the direction of minimum intrusion across
different species and their civilisations if membership is voluntary and a choice of degree of
involvement is available, in a sense, as in the European Union’s (EU) general policy movement
to an ever closer union, which, however, some (former) EU member states have historically

resisted:

“The Heads of State or Government, on the basis of an awareness of a common destiny

and the wish to affirm the European identity, confirm their commitment to progress



towards an ever closer union among the peoples and Member States of the European

Community.”?°

As the solemn declaration of the European Council from 1983 makes clear by extrapolation,
two of the central issues for the degree of any network coherence will be the strength of the
desire for, and the awareness of, a “common destiny and a joint identity”. The one does not
necessarily imply the other, especially if one imagines an interstellar network spanning several
solar systems possibly light years apart — assuming for argument’s sake that the technological
interstellar travel and communication problems based on the lightspeed barrier have been
solved in an acceptable manner by all member civilisations and potential candidates, which is
a factor that would indeed rule out humanity’s (full) accession to any such multilateral network
for the foreseeable future, even if contact was made, absent any transfer of advanced knowledge
by the ETI. The question of a “common destiny and a joint identity” will in any event raise even
larger questions than they do in the human context. The issue arguably remains live at the
shorter term, however, for bilateral relationships with ETI capable of visiting Earth on a

sustained level.

2.1.2. Rights hierarchies and enforcement mechanisms

Humanity has developed a number of regional and universal human rights regimes with
different enforcement mechanisms and also different levels of subscription by states, which are
after all the actors on the stage of international law. In addition, each state will typically have a
civil liberties or fundamental rights section in its constitution, the domestic equivalent to
international human rights. In some cases, these may remain below the level of protection
guaranteed by a human rights convention, in some cases they may go above it. The relationship
of the domestic constitution as being typically the highest law of the land to any international
obligations the state may have entered into is another problem area. Some of the laws of the EU
— which was not originally designed as a human rights protection framework and only
developed its own Charter of Fundamental Rights decades after its inception?! — have
supranational character, i.e., they eo ipso supersede every domestic law of a member state.??
Generally, international treaties, agreements or customary law have no such supranational
effect. Lastly, if a state is based on a federal model of some sort, the member states may have
their own constitutions and cases of conflict between the federal and the state level may be
solved in different ways, depending on which one must give deference to the other. The German
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constitution, the Basic Law (Grundgesetz — GG), for example, contains a very strong protection

of human dignity (Menschenwiirde) in Art. 1(1) GG, which reads:

Article 1
(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all

state authority.?

The protection of human dignity as a separate right as such is, for example, not guaranteed in
this stark form in one of the most sophisticated existing human rights frameworks, the European
Convention on Human Rights (ECHR)?*, of which Germany is also a member and which
according to the «case law of the German Federal Constitutional Court
(Bundesverfassungsgericht) otherwise informs even the interpretation of the Basic Law.?> The
German Court has also in a line of cases, the so-called “Solange” (meaning “as long as”)
jurisprudence, reserved its power to scrutinise even legislation made in the jurisdictional
framework of the EU against the Basic Law, as long as the EU protection does not reach that
of the Basic Law, and not only on the basis of its civil liberties section.?® The German Court,
akin to its American counterpart, the United States Supreme Court, has the power to strike down
even acts of parliament (primary legislation) for violations of the Basic Law — which to repeat

it, is to be interpreted in line with the ECHR as far as possible.

Conversely, the United Kingdom Human Rights Act 1998 (HRA), in essence states that the
British courts need take the settled jurisprudence of the Convention’s guardian, the European
Court of Human Rights (ECtHR), into account as much as possible in the interpretation of
domestic law (section 3 of the HRA)?? but even a declaration of incompatibility of primary
legislation with the ECHR under section 4(6) of the HRA?® does not make the legislation void.
This is the effect of the British view on the absolute sovereignty of Parliament: British courts
have no strike-down power with respect to primary parliamentary legislation.?’ Recourse to the
ECtHR by an individual against the member state is available but a judgment in favour of the
plaintiff will not affect the domestic validity of the impugned legislation and it would be up to

the state to adapt its laws to Convention standards.

Similarly broad constellations of interdependent and interlacing normative hierarchies as well
as varying forms of (quasi-)judicial enforcement mechanisms in the wider sense, with a wide

range of powers of intervention of differing degrees of impact could reasonably be expected in
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other rights-based civilisations who are members of an interstellar network adhering to some
form of trans-species rule of law. It seems reasonable to assume that any network of a law-
based nature would have made some provision for all of these eventualities — although it would
not have to, or even wish to, accommodate all species idiosyncrasies, even if they are as basic,
for example, as the principle of the separation of powers for humans. Some human constitutions
provide for different protections of citizens and mere residents: This might arguably apply to a
member of one species living under the jurisdiction of another. The legal system of the network
may thus not look like anything humans would recognise as a familiar manner of arriving at an

intelligible moral, let alone legal, set of principles.

2.2. Material factors: Individual rights

Humanity has developed a number of universal*® and regional general human rights regimes,
among them the ECHR. There are also, for example, the Universal Declaration of Human
Rights (UDHR)?!, the International Covenant on Civil and Political Rights (ICCPR)*, the
American Convention on Human Rights*, the Cairo Declaration on Human Rights in Islam>*,
the Universal Islamic Declaration of Human Rights*, the Arab Charter on Human Rights>°, the
African Charter on Human and Peoples' Rights®’ and the ASEAN Human Rights Declaration?®,
It is outside the scope of this paper to list and analyse any and all of these and the more specific
ones in detail®”. Yet, as far as the generic fundamental rights are concerned, there is a lot of
overlap and human rights courts and bodies often look to each other’s decisions for persuasive
authority. The ICCPR of 1966, which is legally binding, and as of September 2019 has 173
parties and six further signatories*’, comes close to an approximation to the legal views of the
human species, even bearing in mind the manifold reservations individual states have made.
We shall look, in the necessary brevity*!, at the Preamble and the material rights provisions of
Articles 1 — 27 ICCPR, omitting the procedural part from Article 28 onwards.** The rights will
be clustered into broadly cognate categories rather than examining them in turn by their

numerical sequence.

One final caveat is apposite at this juncture: The entire exercise is dependent on whether and to
what extent ETI recognise the concept of a “right”, i.e., in very simple*® terms the claim of a
person that goes beyond a mere moral obligation on the part of the debtor and to which attaches
the power of some form of enforcement against the will of the latter, even if the debtor is the

collective or the entity exercising the role of governance, and vice-versa that of a “duty”.
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Different levels of rights-based relations might moreover arise: While a civilisation structured
as an integrated collective consciousness, for example, a hive mind, may have no use for the
concept of the rights of its members, it may still support the notion of one hive having rights
against other hives or other civilisations, or indeed against the network. Relations between
networks, unless there is a simultaneous and at least partial vertical subordination of a series of
networks to a higher-ranking network (see the EU example above), would probably tend to be
on the level of what humans call international political relations, including treaties among

equals or possibly simple power politics, rather than rights.

2.2.1. Preamble of the ICCPR
The Preamble sets out the fundamental principles the parties to the ICCPR agreed upon, namely

“[R]ecognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the
world,

Recognizing that these rights derive from the inherent dignity of the human person,
Recognizing that [...] the ideal of free human beings enjoying civil and political
freedom and freedom from fear and want can only be achieved if conditions are created
whereby everyone may enjoy his civil and political rights, as well as his economic,
social and cultural rights,

Considering the obligation of States [...] to promote universal respect for, and
observance of, human rights and freedoms,

Realizing that the individual, having duties to other individuals and to the community
to which he belongs, is under a responsibility to strive for the promotion and observance

of the rights recognized in the present Covenant [...]”

If — as we will do here merely once for the sake of illustration — one were to replace “human
person” etc. in the ICCPR with a more generic term referring to a certain non-species-specific
membership standard, such as, for example, something like “sapient entity” (to avoid
stereotypes based on human attitudes to the concept of personhood), and ‘“state” with
“civilisation”, the preamble could be rephrased into a text that would seem to evoke a rough
framework concept capable of garnering the necessary “moral” respect in order to apply in a

wider spectrum of rule-based interspecies environments**:



“[R]ecognition of the inherent dignity and of the equal and inalienable rights of all
sapient entities is the foundation of freedom, justice and peace in the universe,
Recognizing that these rights derive from the inherent dignity of any sapient entity,
Recognizing that [...] the ideal of free sapient entities enjoying civil and political
freedom and freedom from fear and want can only be achieved if conditions are created
whereby every sapient entity may enjoy their civil and political rights, as well as their
economic, social and cultural rights,

Considering the obligation of Civilisations [...] to promote universal respect for, and
observance of, rights and freedoms of sapient entities,

Realizing that any sapient entity, having duties to other sapient entities and to the
community to which they belong, is under a responsibility to strive for the promotion

and observance of the rights recognized in the present Covenant [...]”

Any detraction from such high-minded ideals would, in human terms, very likely render the
network either what based on human historical terminology may be called “fascist”, dictatorial
or colonialist/supremacist in nature and serve as a disincentive to humans, and possibly others,
to consider joining the network at all. It stands to reason, however, that if the network was of
such an aggressive nature, freedom of accession might be a moot point to begin with and refusal
to join result in violence and possible pre-emptive annihilation of the relevant species. It would
seem that under the current human rights acquis, the cluster of principles described above would
fall among the non-negotiable parts of the human species identity, i.e. how humans would self-
define the essential elements of what it means to be a human, if faced with an alien species and

its self-perception (see also 2.3.3. below on self-determination and political activity).

2.2.2. Recognition as a person before the law

Closely related to the basic principles of personal freedom and agency enunciated in the
Preamble, Article 16 ICCPR states that “[e]veryone shall have the right to recognition
everywhere as a person before the law.” This, together with the rules on slavery, servitude and
compulsory labour in Article 8 (see below), for example, prohibits the treatment of humans as
mere chattels or objects, rather than subjects, of the law in the wider sense; it does not prohibit
making differences in the range of rights granted to citizens and residents, or discriminating on
the basis of criteria such as age, mental health etc. in the context of civil law capacity, for
example.*® All rights in the ICCPR are ultimately based on the fundamental recognition of legal

personhood. A civilisation network reserving the legal authority to withhold or withdraw legal
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agency from some of its members is always in danger of falling into fascist and exploitative
models of governance, and the factual withdrawal of person status alone is often a precursor or
corollary to genocide. Having full access to legal protection on the basis of personal agency

would thus also seem to be a candidate for a non-negotiable position.

2.2.3. Self-determination, political activity

Article 1 ICCPR contains the right to a people’s* self-determination, and specific sub-
categories of it, such as the exploitation of natural wealth and resources subject to agreements
of economic co-operation based upon mutual benefit, as well as the prohibition on depriving a
people of its means of subsistence. It would seem that in a mutually beneficial network based
on voluntary accession, similar protections might be expected by any candidate species. The
actus contrarius of the freedom of terminating one’s membership should also be provided for
under the statutes of the network. At the very least core aspects of the self-determination of a

species would thus probably rank among non-negotiable positions.

The self-determination of a people is to a large extent based on the internal political processes
of the state, and among those the political activity of its citizens, which is covered by Article
25 ICCPRY; the provision guarantees the right to vote and of access to public office. While
clearly advocating a democratic style of governance, it does, however, not guarantee or require
a specific form of government or citizen participation.*® Yet, it would be fair to say that an
absolute monarchy, dictatorship, theocratic government etc. without any form of citizen
involvement would run afoul of Article 25. Hence, it seems that this particular right would
tolerate quite some margin of variation, especially if the initial decision to accede to an
interspecies network was made on the basis of an encompassing species-wide vote, such as, for

example, a referendum with a high qualified majority threshold.

2.2.4. Equality and minority rights

Articles 2 ICCPR forbids any discrimination on the basis of “race, colour, sex*’, language,
religion, political or other opinion, national or social origin, property, birth or other status”, and
requires member states to provide for an effective remedy in the case of a violation. Article 3
ICCPR repeats the equal treatment obligation explicitly for men and women. Article 26 ICCPR
extends the guarantee to the equal protection of the law. Finally, Article 27 ICCPR, demands
that “[i]n those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of their
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group, to enjoy their own culture, to profess and practise their own religion, or to use their own

language.”

It would appear to be incontestable that given the — above all still imperfect — development of
equality rights of the manner described in Article 2 ICCPR among the human species, any
network rules lagging behind the human effort at maximum equality would violate fundamental
principles espoused by humans, even if human practice leaves a lot to be desired. Linked in
essence to the proper understanding of personhood, the essence of general species equality

rights would appear to be non-negotiable.

However, while already at times shown to be difficult to comply with in practice within one
country or species, the ethnic cultural, linguistic and religious minority rights under Article 27
ICCPR, or indeed the wider remit of Article 2 ICCPR already, — for example, such apparently
perennially controversial issues as halal and kosher killing of animals, circumcision of little
boys, pervasive harmful cultural practices as female genital mutilation (FGM) etc., to name but
a few — might become even more of a problem in a multi-species environment, where deep-
seated sensitivities in cross-species settings may prove to be more fundamental than the internal
record of experience of the human species could lead humans to expect, and cause
irreconcilable tensions. Similar issues will arise in the context of the partially overlapping areas
of privacy, religious freedom and freedom of speech rights under Articles 17 — 20 (see below).
This will especially become virulent in high regulation-density networks. While it is hard to
conceive of a scenario where, for example, a ban on FGM — or its equivalent — or other practices
that a species considers bodily or mentally harmful to its own members would face censure
from the network, the picture becomes more blurred when — from a human point of view non-
harmful — practices cause mental harm or serious offence to the members of another species in
ways humans cannot comprehend or anticipate. We shall leave the thorny issue here, not least
because any more detailed considerations would involve excessive speculation about a myriad
of factors that are unknowable at this time and will remain so until contact is made, and mutual
comprehension reached at a level where such conversations can be properly and meaningfully
held between different species. Suffice it to say that this is an area where some give and take

may become necessary that would seem intolerable to many in the purely human context.
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2.2.5. Right to life, ban on cruel and degrading treatment, torture and slavery

Articles 6 — 8 ICCPR address the “inherent” right to life, the protection against arbitrary killing
and the death penalty (Article 6 ICCPR), the ban on torture and inhuman or degrading treatment
(Article 7 ICCPR) and the ban on slavery and servitude (Article 8 ICCPR). It is important to
note that the ICCPR does not require the abolition of the death penalty, even though the UN’s
political stance is clearly set against it.° It restricts it to the “most serious crimes” and puts
certain procedural safeguards on its imposition and enforcement, especially against minors
under 18 and pregnant women. The interpretation of what constitutes a “most serious crime” is
not explained any further.’! Nonetheless, given the fact that the death penalty is still being
imposed and enforced in otherwise enlightened states such as the USA, and in a number of
other jurisdictions for a variety of crimes — leaving aside the specific issue of the in theory
relatively quick trigger finger of religion-based legal systems such as Islamic Shariah for what
are in part petty offences, or more to the point conduct which most modern civilised nations no
longer consider as justifying criminal liability such as apostasy, blasphemy etc. — it is
conceivable that joining a network which uses it might not necessarily fall foul of a clear and
overwhelming majority view against the death penalty. Torture and similar acts of cruel and
degrading treatment, as well as slavery, are now part and parcel of crimes against humanity in
international criminal law (see, for example, Article 7(1)(c), (f), (g) and (k) of the Statute of the
International Criminal Court®?) and the presumption would thus seem to be against any margin

for negotiation.

2.2.6. Due process rights, right to liberty

Articles 9 — 11, 14 and 15 ICCPR deal with what are commonly called due process rights.
Article 9 ICCPR on the liberty and security of the person requires certain safeguards for
depriving a person of their liberty, while Article 10(1) ICCPR mandates that “[a]ll persons
deprived of their liberty shall be treated with humanity and with respect for the inherent dignity
of the human person”. Article 11 bans the institution of the debtor’s prison for people who
cannot pay their debts arising from a contractual obligation — but does not necessarily prohibit
what may be called civil contempt sanctions, such as, for example, for non-disclosure of assets
at the request of a creditor in the German Code of Civil Procedure (Zivilprozessordnung —
ZPO): Sections 802g, 802j ZPO allow for imprisonment of up to six months, but renewals are
possible under certain conditions (sections 802j(3), 802d ZPO). Article 14 ICCPR is the
fundamental rule on fair trial guarantees such as the presumption of innocence, speedy trial,

assistance of counsel, ne bis in idem etc. Given that the ICCPR does not mandate a certain
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model of criminal proceedings (for example, adversarial or inquisitorial), and that comparative
research across the world’s criminal jurisdictions will easily show that there is a broad spectrum
of manners in which a system can create compliance with the fair trial guarantees™, there would
appear to be some leeway in which adaptation to an interspecies network’s rules could occur.
The same would seem to apply in the case of the ban on retroactive criminalisation or
punishment for conduct which was not a crime at the time the conduct occurred, i.e., Article 15
ICCPR. Article 15(2) ICCPR contains the so-called “Nuremberg Clause” — after the Nuremberg
Tribunal post-WW II which to some extent retroactively applied crimes that had not been
regulated before the acts were committed — which allows “the trial and punishment of any
person for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognized by the community of nations”, which
could rather easily be used to convince newcomers of a common view of what category of
crimes fit that description across the species already in the network. In any event,

insurmountable obstacles would be unlikely and at worst few and far between.

2.2.7. Freedom of movement

Articles 12 and 13 ICCPR regulate the right to liberty of movement and freedom to choose
one’s residence in a state’s territory>*, to leave any country, to enter one’s own country, as well
as the expulsion of aliens (in the immigration law sense) from the territory of a state. Again,
much like with the criminal procedure guarantees, comparative research shows a wide spectrum
of compliant approaches, so it is not to be expected that this particular issue would cause
tensions over non-negotiable positions, although, of course, the territory of a species or
civilisation may now have to be characterised as a planet or even a whole star system, which

will make especially the expulsion arrangements somewhat more onerous.

2.2.8. Privacy, freedom of religion and expression, assembly and association

Articles 17 — 20 ICCPR contain provisions on some of the most contentious and litigated rights
in human jurisdictions. Article 17(1) ICCPR on privacy grants the right not to be “subjected to
arbitrary or unlawful interference with [one’s] privacy, family, home or correspondence, nor to
unlawful attacks on [one’s] honour and reputation”. Again, collective-based species may have
no use for the individualistic concerns of humans and, as is the case in some countries on Earth
already, the practice of mass surveillance may be more common-place and less frowned upon

than it is by humans.>’
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Article 18(1) and (2) ICCPR on religious freedom state that “[e]veryone shall have the right to
freedom of thought, conscience and religion. This right shall include freedom to have or to
adopt a religion or belief of his choice, and freedom, either individually or in community with
others and in public or private, to manifest his religion or belief in worship, observance, practice
and teaching” and that “no-one shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice”. Article 18(3) ICCPR allows restrictions on
(the manifestation of) these rights only to reasons that “are prescribed by law and are necessary
to protect public safety, order, health, or morals or the fundamental rights and freedoms of
others”. Article 18(4) ICCPR requires the state to respect the liberty of parents or legal
guardians to ensure the religious and moral education of their children in conformity with their
own convictions”. These rights are already being regularly violated by numerous states and
regimes on Earth, and they face grave danger from followers of other religions. One of the most
glaring examples in present times is political Islamism, which in its extreme, violent Salafist
forms does not shrink from the mass murder, and indeed genocide, of persons who are in the
view of its followers unbelievers.>® Article 20(2) ICCPR which requires that “[a]ny advocacy
of national, racial or religious hatred that constitutes incitement to discrimination, hostility or
violence shall be prohibited by law” is often more honoured in the breach, and those who call
for a global jihad would also seem to fall foul of Article 20(1) ICCPR which prohibits
propaganda for war. While humanity itself already appears to be unable to eradicate the
religious roots of conflict, aggression and violence in its own species, the contact with ETI may
add further tension, especially if they are philosophically highly advanced and taking a more
sophisticated attitude to the issue of transcendence and what may be called spiritual things.
Religion, or better religious faith, is one of the most powerful identifiers, both for individuals
and for groups. Having to face an advanced species which either has no religious leanings at
all, or one totally different from humans®’, can give rise to violence out of the fundamental
desperation entailed by a perceived loss of identity, even if the network takes a liberal approach
to the exercise of religions. Conversely, however, the members of an interspecies network who
have in their view overcome or even suppressed religious practices, which they may have
experienced as a cause for conflict, may wish to ensure that new candidates for accession do
also renounce at the very least the public practice of any religious beliefs, something which is
a core element of the current human understanding of religious freedom. The human criteria for
restrictions permissible under Article 18(3) may as a corollary to accession to a network have

to undergo serious revision. As above, the potential for ultimately unhelpful speculation is
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obvious but it seems fair to say that this area will be one where the hardest battles will be fought

about what is or is not negotiable.

Compared to these issues, those of freedom of opinion, expression and information regulated
under Article 19 ICCPR almost pale in significance. There is ample experience in lawful free
speech regulation and again a wide array of diverse approaches, so that this area would seem to
fall under the negotiable category. The same can be said for the rights to assembly and
association under Articles 21 and 22 ICCPR, which are often linked to the other freedoms in

this section.

2.2.9. Family and personal status; child rights

Articles 23 ICCPR states that “[t]he family is the natural and fundamental group unit of society
and is entitled to protection by society and the State”, tying the founding of the family unit to a
union between men and women. Regardless of the human LGBTQ issues around equal
marriage, this concept is one which, on the one hand, may not mean anything or at least not the
same, to a species which reproduces asexually or through simultaneous spawning of many
offspring, and on the other hand, species biology — possibly aided by medical technology —
determines the mode of reproduction. There may thus not be much to negotiate in the first place,
and as has been the experience from human times of colonisation, family affairs were often
among those left to the local population to arrange according to their own customs. Article 24
ICCPR covers the protection of some basic children’s rights, which again should be easy, and

indeed natural, to arrange as remaining within the respective species’ jurisdiction.

2.2.10. Restrictions on exercise of rights

Article 4(1) ICCPR allows — on the basis of strict proportionality — for derogations from certain
human rights in time of a “public emergency which threatens the life of the nation and the
existence of which is officially proclaimed” [...] to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with their other obligations
under international law and do not involve discrimination solely on the ground of race, colour,
sex, language, religion or social origin”. Furthermore, “[n]o derogation from articles 6, 7, 8
(paragraphs 1 and 2), 11, 15, 16 and 18” may be made according to Article 4(2) ICCPR.
However, the Human Rights Committee has also treated certain aspects of Articles 9, 10 and
14 as non-derogable.”® By implication, Article 4(2) ICCPR is not derogable itself.>® The

relevance of this is that non-derogable rights would normally seem to be candidates for non-
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negotiable status for our purposes, too. However, as indicated above, we found that the listed
Articles 11 and 15 ICCPR might be susceptible to negotiations, and vice-versa the non-listed
rights of Articles 1 — 3 might not be; Article 4(1) only lists a selection of the criteria from
Articles 2 and 3 ICCPR upon which discrimination must not be based. Article 5(1) ICCPR
contains an abuse prevention clause to the effect, on the one hand, that the rights set out in the
ICCPR cannot be used by anyone to justify imposing any obligations not compliant with the
ICCPR or, on the other hand, limiting or destroying the rights under it. Article 5(2) ICCPR
clarifies that the ICCPR must not be used to justify reducing rights in domestic frameworks
which exceed the requirements of the ICCPR. While Article 5(1) ICCPR seems to be just a
matter of logic arising from the fact that the ICCPR is already a fine-tuned balance and
compromise between its drafters, Article 5(2) ICCPR may in essence prove to be a moot rule,
because “Article 5(2) [does not] require States to be permanently fastened to a higher standard
of protection domestically. [...] Article 5(2) does not preclude a State from eliminating from
its national bill of rights a right not found in the Covenant, or even from denouncing particular

international treaty obligations.”®® The provisions thus do not necessarily aid in our endeavour.

3. Conclusion

We have tried to interrogate the following questions based on the assumption that human rights
standards could represent a valid starting point for reflections about which terms and conditions
humanity might be willing to accept as a trade-off for membership of an interstellar network of
civilisations: What if the admission to the Galactic Club requires subscription to club rules
which are incompatible with human rights as currently interpreted by humans but which
humanity might wish to have ring-fenced for its own species? This may be rephrased into the
slightly less drastic scenario of what humans would do if adopting the galactic standard was
optional but only full adherence would bring full network benefits. The answer, as expected, is

not straightforward.

As a general point, human moral systems already differ from each other, sometimes
substantially. One could thus realistically be thrown back upon a very few core rules accepted
by all of them. Human rights may present one useful avenue of arriving at a more distilled
essence, despite compliance with human rights standards being far from uniform. Looking at
one widely accepted human rights instrument, the ICCPR, it became clear that certain rights

would be relatively uncontested candidates for negotiation while others would not. There are
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many human rights instruments which cover more specific areas of great importance to the
groups protected by them and would merit inclusion in an exercise such as this but it would be
counter-productive to proceed from a lower level of abstraction for negotiations between
species, as opposed to within our species alone. The network may be rather liberal in its
requirements and low in regulation density and confine itself to general co-operation and non-
aggression rules between member civilisations, but otherwise leave matters in a state of
horizontal autonomy and voluntary power sharing. It may be highly hierarchically organised
and require adherence to a large number of rules with direct effect in its member civilisations.
The spectrum could contain structural constellations humans are entirely unfamiliar with and

which will become known only once sustained contact occurs.

Humanity may be alone in the galaxy or universe for all practical intents and purposes if the
next ETI is so far away that contact will not occur in reasonable time periods or at all — or
humanity may just be alone, full stop. That question is still awaiting a solid answer based on
verifiable evidence. We may never know, may at best receive a signal from afar and never have
direct contact, or may never be in a position to join the club, and this paper may be seen as
taking the 25" step before the first. There are other issues to be tackled, such as, for example, a
proper post-detection protocol to manage the risk arising for global society from the public
confirmation of any form of contact. We may need to consider re-imagining “planetary
defence” for the possibility of hostile contact etc.. These steps are equally important and in their

impact not necessarily sequential but rather overlapping or parallel.

Given the highly complex internal negotiations which preparing a unified human response to
an invitation to join a network of extraterrestrial civilisations will entail and that direct contact
could in theory occur at any time, there may not be a lot of time left to take steps 2 — 24 anymore,
depending on the nature of contact. We afford ourselves the financial extravagance — even if
privately funded — of the Breakthrough Programme®! in the search for ETI. Scientists, without
any prior democratic oversight, have been sending out messages into space for decades not
knowing who will receive them and what their intentions and reactions will be. We speculate,
without any reliable foundation, about what ETI’s philosophy could be and what a cosmic law
would look like. All of this logically means we seriously entertain the idea that there is
something and someone to be found and that one day contact might be made. Yet, we do not
think about the things we can consider with some degree of confidence and which precautionary

wisdom would counsel we do engage with. One of those questions is where the moral pain
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threshold for us as a species would lie in the relationship with other species. There will be no
benefit of hindsight if contact finds us unprepared, and the carelessness born of Seth Shostak’s

9962

famous “giggle factor”®” could well turn out to have been wilful blindness.
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